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(Testimony of Christian Tjosevig.)

Q. When did you fomc out?

A. We come out in November, some time. [263]

Q. That was 70 days work apiece, you mean % You
mean the two of you made up 140 days work, is that

right ? A. I guess so—about that.

Q. Nels was in there doing his work at that time,

wasn't he? A. Yes, sir.

Q. You stayed in quite late that season, did you

not?

A. Yes, sir, we stayed in late every season. We
stayed in every season until the snow drove us out.

Q. You stayed in that season particularly late, un-

til Nels went out, didn't you?

A. Yes, sir, I did.

Q. You were rather afraid Nels would put some-

thing over on you, weren't you?

A. No, I don't think so.

Q. Didn't you tell me when you came out that was

the reason you stayed in there so late ?

A. No, I don't think so.

Q. Where did you do the assessment work in 1911

—on what claim ?

A. Well, I don't remember just the exact claim I

did the assessment work on.

Q. You cannot tell the claim ?

A. Oh, I know the work was done on the claims

but what was done on any one claim I don't remem-

ber.

Q. If you will be a little specific we will get along

faster. Did you do the assessment work on Tjosevig

No. 2? A. In 1911?

Q. Yes. A. Yes.
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Q. It was in 1911 when you declared war on Nels in

there,—he had to stay on one end of the group and

you stay on the other end of the group, wasn't it?

A. 1911?

Q. Yes, 1911. A. No. [204]

Q. Isn't that a fact? A. What?

Q. That you made Nels stick on one end of the

group, and you on the other?

A. No, absolutely not.

Q. And isn't it a fact that you carried a rifle with

you all the time, and drew it on him several times

when he came down to your end ?

A. No, absolutely not.

Q. You didn't? A. I should say not.

Q. Where did you do the work in 1911?

A. I have done the w^ork on the Nebraska, and the

Carbonite Hill, and over on No. 2.

Qi. Whereabouts?

A. Well, different places—down the trail—done a

lot of road work, too; had to do a lot of road work

every year, because the slides would come down and

cover up the road.

Q. How far was that from the group of claims?

A. Well, it was connecting the group of claims

from the lower camp, 6 miles below, coming along the

moraine there—the glacier changes it every year.

Q. What work did you do? What was the extent

of the work that you did on the mine ?

A. Why, we sunk a shaft and drove a tunnel.

Q. Where did you sink a shaft?

A. On the Carbonite Hill.
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Q. How far did you sink it?

A. I don't know just how far we sunk it.

Q. Is that the best answer you can give ?

A. Why, yes.

Q. Where did you do work on another place?

A. We worked on the Nebraska, and worked on

No. 2, and worked [265] over on No. 3, and we

w^ould do a little work here and a little work there.

Q. What did you do on the Nebraska?

A. Sinking a shaft.

Q. How far did you sink on the Nebraska ?

A. I don't remember.

Q. That is the best answer you can give on that

work. What did you do on Tjosevig No. 3?

A. No. 3, we worked in the tunnels—i tunnels

started on No. 3—on No. 3 and Dagny Marie.

Q. Those are the tunnels that Levensaler drove on

No. 3, are they—is that right?

A. Why, yes, near there, yes.

Q. How far did you extend those tunnels in 1911?

A. I don't know just how far we extended them.

Q. That is the best answer you can give, is it?

A. Yes, sir.

Q. Where was Nels working?

A. He was working around about, too.

Q. Where?

A. At different places—he never worked at the

same place any two times.

Q. The two of you were not working at any one

place? A. No, sir.

Q. In 1912 you went in in the spring, did you?



324 Christian Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

A. Yes, sir.

Q. When did you leave to go in in the spring of

1912?

A. Well, after my foot got fairly v^ell, and you fel-

lows wouldn't help me along, why, I had to go in, and

I packed in over .the trail to Chitina.

Q. Did you ask me to advance any money in 1912?

A. I asked you of you would see Lyons and Brown

and see if you couldn't send a man in with Andrew

to do the work, as I was pretty well all in. [266]

Q. Isn't this what took place at that time, Chris:

You came to me and said, '"I would like to get the

contract to do the assessment work for Brown,

Lyons, Bjarf and Garwood," and I told you I would

see them; and I saw Brown and Lyons and after-

wards told you that they said they had made arrange-

ments with Nels to take care of their work ?

A. No, no; I don't think I mentioned Dgarf and

Garwood. I asked you to go and see Brown and

Lyons.

,
Q. And I went to see Brown and Lyons and they

said they had let a contract for Nels to do that work,

and you never asked me to provide the money for

doing my share of the assessment work in 1912?

A. Well, yes, that would be practically the same.

Q. Did you ask me, or did you not?

A. I asked you; yes.

Q'. What did I say?

A. You said you would see Lyons and Brown.

Q. That is all now?
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A. There was no more done with it, and you didn't

give me any money.

Q. And you asked me to furnish the money for do-

ing my assessment work in 1912, did you—is that

right or not ?

A. I asked you if you would send a man in.

Q. You asked me if I would send a man in ?

A. Yes, because I was practically unable to go in

because my feet was in such a condition.

Q. And you say I would not send a man in?

A. Well, you couldn't make the arrangement with

Brown and Lyons.

Q. Had I at any time anything to do with Brown
and Lyons' interest in this group?

A. No, not that I know^ of.

Q. So as to get it straight before this jury I will

ask you this question: Was it not a fact that the peo-

ple who were interested in these claims were in two

groups—Christian Tjosevig, Eli [267] Tjosevig,

Andrew Halverson, and Smith and Donohoe were in

one group, and Nels, your brother, his attorneys,

Brown and Lyons, and Dgarf and Garwood were in

another group, and that the attitude was somewhat

hostile to each other—is that right?

A. Yes, that is true enough, but the year before

Lyons came and asked me what I would take

—

Mr. DONOHOE.—Just a moment. I object to the

witness answering in that way, as it is not responsive

to any question, and it is not cross-examination, and

it would not have any effect upon this case.



326 Christian Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

The COURT.—Just pay attention to the question,

and when you have answered the question stop.

Don't vohmteer anything, because this is cross-exam-

amination and the cross-examiner is asking you cer-

tain questions, and he wants answers to them.

Mr. LUND.—I ask your Honor to also instruct the

witness that after he has answered a question he may
explain anything that he wants to.

(Whereupon the last preceding question was read

to the witness.)

A. That is right. The year before Lyons asked

me if I would do Brown and his assessment work,

and what I would do it for; and if I had any pur-

chasers for the property he would take $10,000 on a

bond of $5,000 cash, if I could get a purchaser; but

I didn't do the assessment work for him, and when

the time came the next year I asked you if you would

see about it, the condition I was in.

Mr. DONOHOE.—Now, I would like to get that

conversation absolutely straight, Chris, that you had

with me before 1912 regarding that assessment work.

Will you please state that demand that you made

upon me, again, and just the language you made it

in as nearly as you can remember'?

A. Well, something like that I was in a bad condi-

tion to go in over the trail, and I asked you if you fel-

lows couldn't [268] get together and send a man
in to do the assessment work with Andrew\

Q. And I came back and told you that Brown and

Lyons would not send a man in? A. Yes.

Q. Well, that made you somewhat hostile to me.
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did it not, in view of the fact that I would not help

you out?

A. No, I don't think it should make me

—

Q. But didn't it make you sore at me?
A. No, that was your business.

Q. You were crippled up pretty badly and you

didn't feel sore at me because I didn't help you out?

A. No, I didn't see how I could be sore at you.

Q. You had done my w^ork one year already with-

out any compensation, is that right ? A. Yes, sir.

Q. And you were doing the work again in 1912

without any compensation? A. Yes, sir.

Q. And previous to that you and I had no agree-

ment whereby you could fix the price on that prop-

erty at anything that was satisfactory to you and

give us 7I/2 per cent of the proceeds? A. In 1913?

Q. 1912. A. No, sir.

Q. Or 1911? A. No, sir.

Q. Now, when you were in there that year you had

some trouble with Nels, your brother, did you not?

A. Yes, sir.

Q. Took a shot at him, didn 't you ?

A. Well, that is—

Q. You were charged down in the Commissioner's

office with assault with intent to commit murder,

weren't you? [269] A. Yes, sir.

Q. And Mr. O'Connor defended you in that suit,

didn't he? A. Yes, sir.

Q. And that is the same suit Mr. O'Connor sued

you for $500? A. Yes, sir.

Q'. And in which I made a motion to dismiss?
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A. Yes, sir.

Q. That is one of the grievances you have against

me at this time, is it?

A. No, it is not a grievance—you don't say any-

thing about that in your complaint here. You said

you had done a lot of work for me, for me to do the

assessment work, and you didn't do any work for me.

Q. Now, this appearance that you have introduced

in evidence, Defendants' Exhibit 5, is an appearance

of my firm, Donohoe and Dimond, in a certain suit

in which William 'Connor is plaintiff, and Christian

Tjosevig is defendant, where the amount involved is

$300 and interest at 8 per cent per annum from the

3d day of September, 1912, and for costs—this ap-

pearance wasn't entered until the 12th day of

October, 1917—is that right?

A. I guess it is, yes.

Q. That was about a year after I had started this

suit that is being tried here now, wasn't it?

A. Yes.

Q. Do you hold that our appearing in this suit was

a violation of any of my duties to you as an attorney?

A. No.

Q. Why did you have it introduced in evidence,

then, if it has no effect on the case?

A. Just to show—in your complaint you say you

were to look after my legal work for me doing the

assessment work—this shows you haven't done any-

thing for me. [270]

Q. This matter occurred a year after you re-

pudiated my interest in the property, didn't it ?
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A. Yes, but that is for matters that occurred dur-

ing them years—during 1913 and 1912, and I paid

this man at that time for his services.

Q. I don't know anything about that.

A. And now five years afterwards I get some

money, and he starts suit against me for this money.

Q. This occurrence took place in Chitina ?

A. In 1912.

Q. About 180 miles from Valdez, did it not?

A. Yes, it did.

Q. Did you notify me or ask me for any assistance

at that time ? A. I did not, no.

Q. It was virtually impossible for me to be present

and represent you, wasn't it? A. Sure.

Q. You didn't give me any notice of it, did you?

A. You say not.

Q. And that occurrence grew out of a shooting

scrap between you and your brother, did it not?

A. Yes.

Q. Now, this Millard mortgage that you also in-

troduced in evidence, or the suit to foreclose the Mil-

lard mortgage, w^as filed on the 10th day of May, 1916,

was it not? A. Yes.

Q. That was something over a month after you had

sold this property, was it not ? A. Yes.

Q. iVnd had declared me out. I never brought any

suit against you in any matter up to the time you

sold the property and declared me out of it, did I ?

A. No. [271]

Q. Now, along in the fall of 1912, after you had

done this assessment work in there, you say I did not
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assist you in either of those matters, in doing the

assessment work for the year 1911 or 1912; and you

say also that I did not, previous to that, say to you

that Smith and I would be willing to accept 71/2 per

cent of the proceeds you got from a purchase of the

property, and you could fix the price at anything you

wanted, is that right? A. No, sir.

Q. You never did that ? A. No, sir.

Q. Do you remember on September 5th or 6th,

1912, you made an option agreement with William

O'Connor and William Gillespie? A. Yes, sir.

Q. You remember that? A. Yes, I do.

Q. Do you remember writing me a letter regard-

ing that matter ?

A. Yes, I think I did—yes.

Q. I hand you a letter, dated Kennecott, Alaska,

September 5, 1912, addressed to Mr. T. J. Donohoe,

Valdez, Alaska, with the heading, "Dear sir and

friend." I ask you to examine that letter and see if

it is your handwriting and signature.

A. Yes, sir; that is my handwriting.

Q. You mailed that letter to me at Valdez, did you?

A. Yes, sir.

Q. From Kennecott to Valdez?

A. Yes, sir; I w^as writing you telling you about

—

Mr. DONOHOE.—Never mind that, the letter will

speak for itself. We offer this in evidence as an ex-

hibit of the plaintiffs.

Mr. LUND.—No objection.

(Whereupon said letter was received in evidence

and marked Plaintiffs' Exhibit "G.")
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Q. Mr. Tjosevig, if we had no understanding

previous to the 5th day of September, 1912, that you

might fix the price on [272] that property, how-

come you to fix the price at $100,000 without consult-

ing me or Mr. Smith about it?

A. How come I to fix the price on it? Well, I

don't know just how it come about. It was in at

Chitina, after this trouble happened, and he wanted

an option on the property.

Q. Before giving that option you did not consult

me, did you, to find out if $100,000 would be satis-

factory to Smith and me?

A. No, I hadn't, no.

Q. Hadn't sent any word to us? A. No.

Q. Now, you say I never did anything towards

effecting a sale—don't you remember in the spring

of 1912 being in my office, and me getting up a letter

to Burch on your property ?

A. I do not, no—I don't remember.

Q. You referred to Burch in this letter that you

wrote me on September 5th?

A. No, I had seen Burch myself while I was in Val-

dez that time.

Q. When did you see him in Valdez?

A. In 1912.

Q. At what time ? A. It was early in the spring.

Q. Burch was in Valdez early in the spring of

1912? A. Yes, sir; he was.

Q. Isn't it a fact that Burch did not come to Val-

dez in 1912 until the latter part of July, and didn't

come from the States until the latter part of July?



332 Christian Tjosevig et at. vs.

(Testimony of Christian Tjosevig.)

A. Well, I don't know just what time it was.

Q. Is it not a fact that during the spring I got up

those letters, with your assistance, in my office, to

Bureh? A. No, sir, you didn't,

Q. Is it not also a fact that Mr. Millard, after a

conversation I had with him, agreed to try to get

some Chicago people interested [273] in that

property, saying that he did not want it himself, but

he thought there were some Chicago people he could

get into it?

A. I had a conversation with Millard myself, and

asked Charlej^ Sundstrum to go and look at the prop-

erty, and Millard was going outside, one of them

times, and we went to you and had you make out a

little proposition for Millard to go by—just about

half a page.

Q. That is right. A. And that was all.

Q. Didn't you testify before that I hadn't done

anything for you?

A. I don't consider that anything.

Q. You don't?

A. Ko, because you were just as much interested

in the sale of the propertj^ as I was; you had an in-

terest in it and it was to your interest to get some

money out -of it.

Q. Xow, in writing that letter

—

A. It wasn't a letter, it was simply a note to Mil-

lard. Millard was there in Valdez, and he was going

outside, and it was just a proposition—it wasn't an

option, even.

Q. You know pursuant to this letter that you wrote
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me on the 5th day of September, that Mr. Gillespie,

who was Mr. O'Connor's partner in that option, came

to Valdez, and we consulted about them taking the

property?

A. Well, Mr. O'Connor, after he got this option, he

goes to Cordova, and Mr. Gillespie was his partner

at that time, as I understood, and Mr. Gillespie went

to Valdez to get jowr signature, and my wife 's signa-

ture, and Mr, Smith's signature on the option.

Q. And do you know that when he got up there

that he examined the title and found that the option

you gave him did not cover the situation, and that I

worked with him fully tw^o or three days on the title,

and made a new option ? [2731/2]

A. I understood,—I wouldn't say, because I wasn't

there. I understood that Mr. Gillespie was there a

w^eek.

Q'. Now% what did you do

—

A. But there was nothing done with the option.

Q. No, the option did not go through. Now, what

did you do later in the fall of 1912 relative to this

property? A. Well, I don't remember.

Q. When did you return to Valdez?

A. I don't just remember what time it was.

Q. Do you remember when you returned to Valdez

that I told you I thought I could make a deal w-ith the

United States Mining and Smelting Company in Bos-

ton—that I had been corresponding with them on

your property? A. I don't remember.

Q. Do you remember that a little later I told you I

was going to Seattle and take it up with these people
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in their Seattle office? A. No, I don't remember.

Q. In the Hoge Building?

A. No, I don't remember.

Q. When did you next go to the property?

A. Beg pardon?

Q. What did j^ou do in 1913—when did you go in?

A. 1913?

Q. Yes.

A. Well, in 1913 I saw Mr. Holden in the spring

—

a man from Boston. He is the man who had been up

in the country there, and had told of Burg's property

at the time, and we talked about the proposition; and

he had gone to Boston to see if he could do anything

with it, and he was corresponding with Love, and

Love was going to have an option drawn up and send

it to Boston.

Q. Do you know who drew those options?

A. He told me Dimond drew them. [274]

Q. In my office? A. Yes, sir.

Q. Do you remember what was done in relation to

the property that Nels and his crowd were interested

in? Do you remember the terms of that option?

A. No, I don't just remember it.

Q. You know there was a separate option, do you

not, in which you, your wife, your brother-in-law,

Mr. Smith and myself gave to Holden an option on

our property, as well as the option that covered the

adjoining property—Nels' property, and other prop-

erty?

A. I don't just remember now. I was working at

the Gold King, and Mr. Love wrote me to come in.
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Q. Mr. Love wrote you?

A. Yes, I think Mr. Love wrote me.

Q. It wasn't me? A. I don't just remember.

Q. I hand you a copy of a letter to refresh your

recollection.

A. I wouldn't state whether it was you or Love,

now.

Q. I hand you a letter, on the letterhead of Os-

trander and Donohoe, dated Valdez, Alaska, May 22,

1913, addressed to Christian Tjosevig, Esq., care of

Gold King Mining Company, Valdez, Alaska, and ask

you if that is the letter that brought you in from the

Gold King—this is a copy of the letter, with no sig-

nature on it.

A. I think that is about right, yes,

Mr. DONOHOE.—We offer this in evidence.

Mr. LUND.—No objection.

(WhereuxDon said letter was received in evidence

and marked Plaintiffs' Exhibit "H.")

Q. Now, Mr. Tjosevig, I understand that you now

contend that under this sale you made to Mr. Rowe,

that in any event we are not entitled to participate

in any of the price you got [275] for the Contact

Lode and the Consolidated Placer—that is your posi-

tion at this time, is it? A. That is right.

A. That is right.

Q. I hand you an instrument dated the second day

of June, 1913, by and between Christian Tjosevig,

Eli Tjosevig, his wife, Andrew Halverson and T. J.

Donohoe and Edmund Smith, parties of the first, to

Walter J. Holden, of Boston, Massachusetts, the
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party of the second, part, and ask you if that was the

contract drawn up in my office with Holden?

A. Yes, sir, that was drawn at the instance of Joe

Love.

Mr. DONOHOE.—We ask that this he marked as

an exhibit.

Mr. LUND.—No objection.

(Whereupon said instrument was received in evi-

dence and marked Plaintiffs' Exhibit "I.")

Q. Mr. Tjosevig, I note in that agreement you in-

clude the Contact Lode and the Consolidated Placer

claims, that you now contend we had no interest in ?

A. You consider that a deed, then ?

Q. No, I am asking you why you put them in that

contract if we had no interest in them ?

A. I guess I had a right to give away anything I

wanted to. I give a lady $200 to go out and see her

boy last fall.

Q. That was a gift then?

A. Yes, it was a gift, I guess.

Q. You were flush enough with money to be dis-

posed to consider that a gift ?

A. I hadn't figured out just the exact figures of the

interest because he didn't have an option or interest,

and Donohoe and Dimond drew this up and later on

I came in and signed it.

Q. You are in the habit of signing instruments

without reading them carefully, are you ?

A. No, I read it I suppose when I signed it.

Qi. At the same time when that instrument was exe-
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ciited did you [276] execute another instrument

similar to that ?

A. Yes, I guess there are two instruments about

the same.

Q. The other instrument included the Tjosevigs 1

to 15, the Nebraska, Norway No. 2, and Charlotte,

—

those were the claims that Nels Tjosevig was inter-

ested in, and his crowd? A. Yes.

Q. That was executed at the same time—these are

your signatures to this instrument ?

A. Yes, I think it is—^yes, that is my signature

—

that is the instrument.

Mr. DONOHOE.—We offer this in evidence and

ask that it be marked as an. exhibit of the plaintiffs.

Mr. LUND.—What is the purpose of it ?

Mr. DONOHOE.—The purpose of it is to show the

work we did and the interest we took in the property.

Mr. LUND.—I have no objection.

(Whereupon said instrument was received in evi-

dence and marked Plaintiffs' Exhibit "J.")

Q. Now, Mr. Tjosevig, you know shortly after this

instrument was executed w^e had to draw^ another in-

strument eliminating the clause where Holden agreed

to do the assessment w^ork for the year 1913 ?

A. Yes, I guess that is all right.

Q. You remember a few months later of drawing

another instrument, don't you, eliminating that ?

A. Yes, I think that was to eliminate the assess-

ment work, wasn't it?

Q. Yes, by Holden. A. Yes.

Q. I show you a copy of that instrument and ask
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you if those are your signatures ?

A. Yes, I guess that is all right.

Q. This instrument—all these instruments were

drawn in our office in Valdez, Alaska ? [277]

A. Dra\Mi at the expense of George Love.

Q. You never paid anything for these instru-

ments ?

A. No, but Holden was supposed to pay because

that was the agreement.

Q. Is there anything in that agreement that says

Holden was to pay for it ?

A. No, but that is the common rule, w^henever a

man takes an option he is supposed to pay for the

charges the attorneys make for drawing the option,

and George Love drew^ the option

—

Q. Do you mean to say at this time that I had

nothing to do with negotiating that deal with

Holden?

A. You had absolutely nothing to do with it more

than to sign your name to it.

Q. You did all the talking yourself with Holden?

A. Yes, sir, I did.

Q. Where ? A. In Veldez.

Q. Isn't it a fact that I told you I had met Holden

and I thought we could get him to take the thing up

;

that I had met him at the club and had talked the

thing over with him ?

A. I met Holden once before, going in on the trail.

Q. Answer my question, please.

(Question read.)

Q. Is that right?
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A. I wouldn't deny who you talked to.

Q. Didn't I tell you that? A. No, you didn't.

Q. I didn't?

A. No, I don't remember that you did.

Q. You w^ere not present and assisted in the ne-

gotiations with Holden at all—the talk did not come

up in my office, with you and I and Holden there?

A. Absolutely not. [278]

Q. Where did that conversation take place ?

A. In Love's office,—in Blum's store first.

Q. Now^, in 1913, when you went in there to do that

work, before you w^ent in you asked me to contribute

my share of the assessment work, did you not, in

1913? A. No.

q. You didn't ask me for it? A. No, I didn't.

Q. Just tell me this, out of curiosity—I want to

know v^hy did you attempt to assess me out for the

years 1913 and 1914 and not for 1911 and 1912 ? I

am curious on that point. A. I don't remember now.

Q. I didn't do any more assessment work in 1911

or 1912 than I did in 1913 or 1914, did I ? A. No.

Q. You have no recollection of why you assessed

me out for 1913 and 1914 and did not for 1911 and

1912?

A. No, I don't know why unless it was to save

space in the new^spapers.

Q. Naturally you were a little sore at me when I

didn't put up my share of the money, and you were

hard up ?

A. No, sir, I w^asn't sore at you. We would meet

and have a drink and talk about other things.
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Q. And notwithstanding I wasn't hard up, appar-

ently at least, and that I owed you this money and

didn't pay it to you, it didn't make you sore at all?

A. No.

Q. Do you remember writing me a letter from Mc-

Carthy, Alaska, October 20, 1913?

A. No, I don't remember.

Q. I hand you a letter dated McCarthy, Alaska,

October 20, 1913, Mr. T. J. Donohoe, Valdez. Dear

sir and friend. " I ask you if that letter w^as wa'itten

by you and mailed to me, from McCarthy? [279]

A. Yes, sir, that is written to you.

Mr. DONOHOE .—We offer this letter in evidence

and ask that it be marked an appropriate number.

Mr. LUND.—No objection.

(Whereupon said letter was received in evidence

and marked Plaintiffs' ExHbit "L.")

Q. Notwithstanding that I had no agreement with

you to consult with you and draw papers in connec-

tion with the sale of this property, on October 20,

1913, you w^rote me a letter asking my advice on the

Godfrey deal, did you not ?

A. Well, I might have done it because I considered

you one of the parties in the property.

Q. Still you had been doing my assessment work

for three years and jou had never made a demand on

me?
A. I had not ; at that time we were all good friends.

Q. I guess w^e w^ere up to that time?

A. We were real good friends until a year ago^

when you started this suit.
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Q. Until you refused to pay me my portion of the

sale?

A. I couldn't be sore at you because you refused to

pay your portion of the assessment work.

(Whereupon an adjournment was taken until 8

o'clock P. M.)

EVENING SESSION.
February 23, 1918, 8 P. M.

CHRISTIAN TJOSEVIG on the witness-stand.

Cross-examination (Cont'd).

Q. Chris, when you testified on your direct exami-

nation that Mr. Hazelet, Mr. Ekemo and Mr. Holden

had told you that they did not claim any interest in

the Tjosevig group and that you could take it for the

assessment work, is that correct ? A. Correct, yes.

Q. When did they tell you that ?

A. They told me that—I don't remember just

when but they told me that. [280]

Q. Isn't it a fact that they told you that about 1905

or 1906, just shortly after Levensaler had done some

development work on this property ?

A. No, I don't think so.

Q. Well, when?

A. I don't just remember when they told me.

Q. Now, what consideration, if any, did you give

Mr. Hazelet for his interest in that property that you

deeded over to Halverson?

A. I didn't give him nothing, because he told me,

—

I asked him about it and he told me what I could do

with it. In fact in the first place it didn't cost any
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of them a penny, neither one of them, and they hadn't

done their assessment work, and I asked him about it.

Q. When did you locate those claims?

A. In 1906.

Q. You had an agreement with Hazelet, Ekimo
and Holden, Dgarf and Garwood, to locate claims for

them, and you were to have a half of them_—is that

correct—half of the claims after they were located?

A. No, I had no agreement with them whatsoever.

Q. They had no agreement whatsoever ?

A. No, I located them in as a friendly turn.

Q. How was it, then, that under the decree ren-

dered by Judge Cushman in the case of Nels Tjosevig

vs. yourself and others that Garwood and Djarf got

l/48th interest—wasn't the decree on the basis of

half a claim each?

A. That w^as figured on the basis of half a claim

each because when I give half a claim to Hazelet

there was 24 claims altogether.

Q. That was in 1907?

A. Yes, and they were interested in half a claim

—

that is to say, Hazelet was in on half a claim, Dgarf

w^as in on half [281] a claim, and Garwood had

one claim in his name—a whole claim in his name,

and then at that time, in 1907, 1 give them in propor-

tion of a 14th interest out of the 24 claims.

Q. You cannot fix the time they told you you

could keep those claims ?

A. No, I am sure I cannot fix the time.

Q. Now, you testified that you had agreed with
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Halvei'son that he was to have $20,000 out of this pay-

ment ? A. Yes, sir.

Q. When was that agreed ?

A. That was agreed at Chitina.

Q. What time ? A. About May.

Q. 1916? A. 1916.

Q. Isn't it a fact, Chris, that in the City of Seattle

within the last six months Halverson was threaten-

ing to sue you in Seattle for his back wages, and you

settled with him and compromised with him com-

pletely for $3000 ? A. No, sir.

Q. He wasn't threatening to sue you at all?

A. No, sir, not that I know of.

Q. You did pay him $3,000 in Seattle, didn't you?

A. Yes, sir.

Q. And you swear now that he wasn't threatening

suit against you ?

A. No, sir, he never threatened me. He was stay-

ing with us all the time he was in Seattle.

Q. And you were having no trouble over that set-

tlement ? A. No, sir.

Q. None whatsoever ?

A. None whatsoever, that I know of.

Q. Well, you would know, wouldn't you?

A. I would Imow. [282]

Q. Well, did you? A. No.

Q. And you paid him $3,000 in full settlement,

didn't you?

A. No, I only paid him $3,000 from the money that

was released by the court, and I was to pay him the

rest when it was released—the $17,000 he was to re-
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ceive when it was turned loose.

Q. Suppose it wasn't turned loose?

A. There was nothing said about it not being

turned loose.

Q. And this $20,000 that you say Halverson was

to get, if the $17,000 is not turned loose he will not

get any moi*e than the $3,000 you have already given

him?

A. Yes ; it is the agreement, he is supposed to have

$20,000, and he agreed in Seattle to take $3,000 then,

and the $17,000 when it is released.

Q. Supposing that part of that $17,000 is used to

pay judgment in this suit in favor of the plaintiffs,

are you bound to pay him $17,000 out of any other

money you have ? A. No, sir.

Q. You don't pay him any more unless it is paid

out of this $17,000?

A. No, sir ; he agreed to take it under those condi-

tions and it was left that way.

Q. And notwithstanding that you say you posi-

tively agreed to pay him $20,000, in May at Chitina

—

A. Yes, sir, under the deal that was made.

Q. In May 1916, you have now settled with him for

$3,000?

A. I didn't settle with him for $3,000.

Q. Well, you paid him $3,000, and he doesn't get

any more out of you unless he gets it out of this

$17,000 that is in the bank at Cordova ?

A. I don't see how

—

Q. I am simply asking you the question

—

A. That was the agreement. [283]
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Q. That was the agreement? A. Yes, sir.

Q. Now, you testified about the decline in the price

of this stock in the New York market, and you testi-

fied, as I remember it, that the cause of the decline

was because Mrs. McDonald, who had some private

stock, threw it on the market, is that right ?

A. That is a fact.

Q. I will ask you if it isn't a fact that the cause of

this decline was owing to some veiy exaggerated

statements as to the value of the property made by

you and they were checked up and found to be false ?

A. Absolutely no.

Q. You remember at this time making some very

extravagant statements in regard to that property?

A. Not that I know of.

Q. I hand you a telegram dated Valdez, Alaska,

November 29th, addressed to George Frances Rowe,

signed by Chris Tjosevig, and ask you if you sent

from the Valdez telegraph office the telegram of

w^hich that is a copy ? A. Yes, sir.

Mr. DONOHOE.—I offer this telegram in evi-

dence.

Mr. LUND.—I will ask the witness, do you remem-

ber whether this is a correct copy of the telegram you

sent?

A. I don't know—I see my signature is there.

Mr. LUND.—Do you remember whether this is

correct or not? A. No, I am not sure, no.

Mr. LUND.—I object to it on the ground that it is

a copy, and his signature is not attached to it, and
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there is no evidence to show that it is a correct copy

of the original.

Mr. DONOHOE.—Now, if the Court please, we

made a demand on these people to produce all cor-

respondence between this defendant and Rowe and

they have failed to do it; and counsel announced

[284] in court this morning if we had any copies of

any correspondence we were entitled to put them in,

and Tjosevig stated that he sent such a telegram.

Mr. LUND.—Provided it is proved to be a copy.

Mr. DONOHOE.—I don't know how we can prove

it by anything but the copy when you keep the orig-

inal.

Mr. LUND.—We do not keep the original. The

Court knows it has to be proved to be a copy^ and the

witness says he don't know whether it is a copy or

not.

The WITNESS.—I cannot say that it was the tele-

gram—I don't just remember.

The COURT.—I don't see, Mr. Donohoe, how it is

identified yet. The witness does not swear that it is a

copy.

Mr. DONOHOE.—The witness says he sent such a

telegram. Of course he doesn't say this is an exact

copy, but we made a demand on him to produce his

correspondence with George Frances Rowe and he

has failed to produce it, and therefore the only thing

we can do is to introduce a copy.

The COURT.—I will exclude this for the present

until it is better identified as being the copy.

Q. (By Mr. DONOHOE.) Mr. Tjosevig, in 1913
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on what claim did you commence to do the assessment

work on this group of claims that are in controversy?

A. 1913?

Q. Yes.

A. We generally started in on the trail, and cleaned

off the trail and road from the lower camp up, which

is about 7 or 8 miles—generally started on that.

Q. What did you do in 1913—the first assessment

work you did ?

A. Well, when we got to camp we went to work

on the ground—I don't just remember where we did

the work.

Q. You don't remember just where you did the

work? A. No.

Q. In 1913. [285]

A. We did it on several claims.

Q. What claims?

A. Well, on the Carbonite Hill, Nebraska, No. 2,

No. 3, and Dagny Marie.

Q. Which claim did you commence to do the work

on first ? A. I don 't remember now.

Q. You don't remember?

A. No, I am not sure.

Q. Which end of the property was Nels working

on that season ?

A. That I don 't remember now, either ; we worked

on three different places, moved from one place to

another on the work.

Q. You don't know where Nels was working?

A. Well, he was

—

Q. He didn't work with you? A. No.
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Q. He didn't work on the same claim that you did?

A. Oh, yes, he did, but not at the same time.

Q. What claim did he work on that you w^ere work-

ing on in 1913, that season ?

A. I don't just remember now.

Q. Now, is that the best description that you can

give of any of the assessment work you did in 1913 ?

A. Yes, sir.

Q. That you w^orked on several claims ?

A. We spent about three months there, the two of

us.

Q. I am not interested in that—I am interested in

what work you did.

A. We did work—plenty of it, too.

Q. Where did you do it?

A. I told you, on No. 3, and No. 2, and Dagny
Marie.

Q. What did you do on No. 2 in 1913 ?

A. Well, on the tumiel.

Q. How much tunnel did you run?

A. Well, I don't remember now\ [286]

Q. What was the size of the tunnel?

A. I don't just remember—probably about 4x5 or

4%x5i/2 or 6—I am not just sure.

Q'. How far is that tunnel in?

A. Well, when I left it she was in 120 some odd

feet.

Q. Levensaler in 1907 put it in quite a w^ays, didn't

he?

A. I should say not; Levensaler wasn't on No. 2 in

1907.
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Q. Wasn't he? A. No, sir.

Q. In 1913 on No. 2 you did some tunnel work

—

that is the best description you can give on that, is

it? A. I did some work on No. 3.

Q. What did you do on No. 3?

A. We have got two or three tunnels—there is 4

tunnels on those two claims.

Q. How much tunnel did you drive on No. 3 in

1913?

A. Well, I don't know—we didn't measure it up.

Q. How much work did you do on Dagny Marie in

1913? A. Well, that I don't know.

Q. Couldn't say that. What other claim did you

do any tunnel work on or sink any shaft?

A. We worked up on Nebraska, and we done work

on No. 1, No. 2, No. 3, Dagny Marie, No. 4, and Nor-

way.

Q. Now, hold on. What did you do on No. 1?

What kind of work did you do there?

A. Done some open cut work.

Qi. How much open cut work did you do ? .

A. Didn't do much—just to cross-cut the strike of

the croppings.

Q. How deep is your open cut? A. On No. 1?

Q. Yes.

A. Oh, we were down about 15 or 20 feet.

Q. 15 or 20 feet of an open cut ? A. Yes. [287]

Q. And how long did you run that in 1913?

A. Well, I don't know whether it was run in 1913

or some other time.

Q. I am speaking of the work you did in 1913.
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A. I don't just remember.

Q. You don't remember how much work you did in

1913? A. No, sir.

Q. Now, then, on No. 4, how much work did you

do on No. 4 in 1913? A. I don't remember that.

Q. How much work did you do on the Nebraska in

1913?

A. I don't just remember now how much work.

Q. Now, what other claims did you do work on in

1913? A. Well, I don't just remember.

Q. You don't remember the other claims. Now,

was Nels in there in 1913?

A. 1913,—no, he wasn't.

Q. He wasn't? A. No, sir.

Ql Where did his men work in 1913?

A. Well, I don't know^ ; they worked in two or three

different places.

Q. You don't know where they worked?

A. Well, they worked over on the Dagny Marie.

Q. Worked on the Dagny Marie?

A. For a little while.

Q'. Whereabouts did they work?

A. They were upon No. 4.

Q. How much work did Nels' men do on Dagny
Marie ?

A. I don't know just how much they did.

Q. How much work did they do on No. 4?

A. I don't know; I didn't get up there.

Q. Now, do you know any other place they

worked? A. No, I don't remember. [288]

Q. You don't know any other place they worked.
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Now, then, coming down to 1914, where did you first

commence your assessment work in the year 1914?

A. Well, now, it would be the same answer.

Q. Well, you commenced on No. 3, did you?

A. I couldn't say—I wouldn't say.

Q. How much tunnel work did you drive on No. 3

in 1914? A. I wouldn't say.

Q. How much did you drive on No. 2 ?

A. I don't know—I wouldn't say.

Q. How much work did you do on Dagny Marie ?

A. I don't know—I wouldn't state.

Q. You cannot describe any of the work you did in

1914?

A. No, we worked,—we done plenty of work there.

Q. That is all right, but I would like to know just

what you did in feet. That is the best description

you can give of your work in 1914? A. Yes, sir.

Q. Where did Nels' men work in 1914,—was Nels

in there in 1914? A. No, sir.

Q. All right. He had two men in there, did he ?

A. He had two men.

Q. Where did they do the work ?

A. They done their work around about—I didn't

go around and watch them.

Q. You didn't check up how much work they did?

A. No, I didn't.

Q. Never measured up the work? A. No.

Q. How much powder did you take in there in

1913? A. I don't know.

Q. How much did you take in in 1914?

A. I don't remember. [289]
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Q. You claim to have assessed out John Lyons,

and Judge Brown, and Gus Dgarf and Charley Gar-

wood, for failure to do their assessment work in the

years 1913 and 1914. Do you know, of your own

knowledge, that those parties had not an agreement

with Nels that he was to do their assessment work

for them? A. In 1914?

Q. 1913, first.

A. That he had an agreement to do the assessment

work ?

Q. Yes; do you know that they did not have an

agreement with Nels that he was to do their assess-

ment work for them?

A. I don't know what he had.

Q'. You don't know whether he did, or not?

A. No.

Q. How about 1914? A. I don't know.

A. He might have had an agreement with them

for all you know ? A. I don't know.

Q. You don't know whether he did or not?

A. I don't know.

Q, It is a fact, is it not, Chris, that your brother

Nels was a litigant against you in this original suit

tried in 1911, and that his attorneys were Brown and

Lyons, and that after this sale took place Nels paid

these men $5,000 for their portion, or interest, they

had with him?

Mr. LUND.—I submit, your Honor, that that

is hardly competent evidence. What arrangements

were made between Nels and Brown and Lyons can-

not make any difference as far as this controversy
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is concerned. The interest of Brown and Lyons is

in no way involved here.

Mr. DONOHOE.—Oh, yes, it is.

Mr. LUND.—Is it?

Mr. DONOHOE.—Yes, sir.

Mr. LUND.—It is the claim or interest of Donohoe

and Smith that is in litigation in this action. [290]

The COURT.—What is the theory, Mr. Donohoe?

Mr. DONOHOE.—The theory is this: Mr. Tjose-

vig claims in his complaint that in 1915 he assessed

Brown and Lyons out—advertised them out, and he

is now clauning that that is an after-acquired interest

in this prporety, and he should not account to us for

that amount. Now% Tjosevig has testified that he

does not know whether Brown and Lyons had any

contract with Nels, or wiiether Nels did their assess-

ment work or not, and for that reason we are entitled

to put this testimony in to shoAV that Nels Tjosevig

has not disputed that their assessment work was

done in 1913 and 1914, as an evidence that Nels Tjose-

vig had an arrangement whereby he did the assess-

ment work for his crowd and that this man settled

with them after this sale for their interest. The pur-

pose of leaving out Brown and Lj^ons, and Dgarf and

Garwood's interests, is to reduce this amount of

$117,000, in which we claim we are entitled to par-

ticipate in this suit.

Mr. LUND.—There is some force in the argument.

We may as well bring out all the facts and I will

withdraw my objection.
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The COURT.—Answer the question.

(Question read.)

A. Well, the way I understood at the sale, Nels

didn't consider them fellows in on the deal at all.

When Mr. Rowe came up the third time to Cordova

to arrange on the modification of the contract. Judge

Lyons was there, and met Nels on the train when he

came down from McCarthy, and they went up to

Medley 's office, and I went up to the Windsor Hotel,

and I met Rowe there, and he was going up to Med-

ley's office and he told me to go up there, too, and I

told him I would go up as soon as I got fixed up at the

hotel; and then when I went up there I saw Medley

and Rowe and Lyons, and Nels had been at that time

claiming that Lyons had dealt them fellows

—

Mr. DONOHOE.—Just a moment. I move to

strike all that answer on the ground that it is not re-

sponsive to the question. I asked [291] him if he

knew that Nels had paid his attorneys. Brown and

Lyons $5,000 for their share, after this sale was made.

The COURT.—Yes, that may be stricken.

Mr. LUND.—Just answer the question yes or no.

A. I don't know.

Q. You don't know? A. No.

Q, You don't know whether Nels paid them any-

thing or not?

A I don't know anything more than I heard about

how it came about.

Q. Nels told you, didn't he?

A. No, Nels didn't tell me.

Q. Who did tell you?
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A. Jim Gayland told me that Nels told him.

Q. Jim Gayland told you that Nels gave them

$5,000, didn't he?

Mr. LUND.—I object to that as hearsay.

The COURT.—He has answered the question.

Mr. DONOHOE.—That is all.

Redirect Examination.

(By Mr. LUND.)

Q. Mr. Tjosevig, he asked you whether or not your

brother Nels paid Lyons and Brown, and you say you

don't know only just what somebody else told you

—

w^hether you know of your own knowledge ?

A. I do not.

Q. Do you know whether or not Nels' men did

Brown and L3^ons' share of the assessment work on

the claims % A. No, sir.

Q. I am asking you if you know whether Nels'

men did the assessment work for Brown and Lyons.

A. No, they did not.

Q. You know that they did not ? A. Yes, sir.

Q. Either 1913 or 1914? [292] A. Yes, sir.

Q. And who did it for them ? A. We did it.

Q. You and Andrew? A. Yes, sir.

Q. Now, Chris, he asked you about that option or

agreement with Dillman that Donohoe claims he did

so much work on in preparing—whether or not there

was any negotiations with Dillman until after this

suit between you and Nels was ended ?

A. Yes, I think there w^as while I was working for

the Mother Lode. It was either 1913 or 1914,—any-

w^ay, it w^as while I was working for the Mother Lode.
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Q. And what did Donohoe have to do with it?

A. He had nothing to do with it.

Q. Did he do anything in reference to it ?

A. No.

Q. Now, this diagram that he was talking about

that you sent to Mr. DiHman, tell us fully about that.

A. I don 't know ami;hing about the diagram.

Q. That was sent to Dillman ? A. No.

Q. Now, the Holden agreement or the Holden op-

tion that was testified to here, at the time that Di-

mend wrote out this option was Mr. Donohue in

town? A. No, he wasn't.

Q. At whose suggestion did Dimond draw the op-

tion ?

A. George Love. George Love called somebody

up at the courthouse to come and take down the

proposition, and they were busy, and I wanted to get

back to the Gold King, and he suggested that w^e go

down to Dimond and get Dimond to do it.

Q. And as to payment for those services of Dimond,

who paid for them ?

A. I don't know; I presume Love or Holden paid

for them.

Q. In the payment of these options in that part of

the country, [293] what is the custom as to

whether the man that gives the paper or the man that

gets the paper pays for the paper ^,

Mr. DONOHOE.—We object to the custom unless

the man is qualified first.

Q. In handling this property you have had a great

many options prepared ? A. Yes, sir.
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Q. And you have known of other people having op-

tions prepared? A. Yes, sir.

Q. You know what the eustom is in tliat country

as to who pays for the option, the man that gets the

option or the man that gives the option—you know

what the custom is ? A. Yes, sir.

Q. Tell us what the custom is.

A. The man that gets the option, because he knows

what he is capable of doing, when he gets an option,

Avhether he can handle it or not.

Q. Whether or not while you have been giving op-

tions on those claims up there you j^ourself ever have

paid for the drawing of the option papers ?

A. Never.

Q. Now, you never denied these men their 7i/> per

cent interest in those claims during the first year, did

you? A. Never did.

Q. Until you advertised them out in 1915 ?

A. Yes, sir.

Q. You never disputed that they had a Ti/o per cent

interest in those claims'? A. No, sir.

Q. Never made any secret of it %

A. That is why I left the Holden option there for

Mr. Donohoe and the rest of them to sign.

Q. Were they as much interested in making this

sale as you were ? A. Yes, they were. [294]

Q. They w^ere just as anxious to get money out of

it as you were ? A. I think they was.

Q. And any talk or any letters that you wrote to

them, whether or not that was on account of them act-
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ing for 3^ou, or because you were jointly interested

with them?

Mr. DONOHOE.—I object to this line of question-

ing because it is most palpably leading. I didn't

mind a few leading questions, but I don't want this

man to keep putting leading questions all the time.

Mr. LUND.—I withdraw the question.

Q. State to the Court and jury what was your rea-

son for writing these letters to Donohoe or any talk

that you had with him about the claims and the sale

of them.

A. I never did have an}" talk with him about it—

I

wasn't very much in Valdez, anyway.

Q. Now, after this lawsuit was ended and Donohoe

and Smith and Brown and Lyons each had an inter-

est in these claims, what was done about the Dillman

deal or the Dillman option ?

A. Well, there was never anything done with the

Dillman option.

Q. Were there any papers prepared?

A. No, there wasn't.

Q. Any talks between you and Donohoe or Smith

about it ? A. Why, there was in 1909.

Q. 1909? A. Yes.

Q. That is long before this suit was ended. I am
referring only to after this suit was ended—was

there anything— A. No.

Q. Did you ever have any talk with these people ?

A. No.

Q. Was the Holden option, which was prepared by

Mr. Dimond—did you ever have any talk with Mr.
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Donohoe after the Holden option? [295]

A. No; when I got to Valdez Mr. Donohoe was out

of town, down to Fidalgo Bay, as I remember.

Q. And the papers were left there

—

A. For him to sign and the rest of them—I signed

them and went back to work again.

Q. Now, you said in answer to Mr. Donohoe 's ques-

tion that in advertising these people out in 1915 you

claimed only that you put in the advertisement for

two years, 1913 and 1914,—whether or not the doing

of the assessment work for another for two years is

just as binding as for 20 years ?

A. Just as binding for one year as for twenty.

Mr. DONOHOE.—That is not a proper question.

Q. Now, you wrote some letters to Mr. Donohoe

here that were introduced in evidence—did you get

any answers to those letters ? A. No, I did not.

Q. Here is a letter asking him to use his influence

to have you appointed deputy marshal

—

A. Yes, sir.

Q. Did he answer it ?

A. No, sir, never heard from him. I expected to

hear at any time from Mr. Donohoe because I thought

we were good friends and he would do that much for

me, but I never heard from him.

Q. Now, in doing the assessment work on those

claims, you say you have in those years driven one

tunnel of how many feet ?

A. When I left there was 120 feet in one tunnel,

one was 30 feet, and there are several of them that is

between 12 and 20 feet; there is two shafts, one 16
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and one 14, and there were numerous open cuts ; and

we had 10 miles of graded road from the lower camp
to the mine—that was graded with pick and shovel,

every foot of it.

Mr. DONOHOE.—We move to strike the answer

on the ground that it is not confined to what he did

in any one year—it may have been over 10 or 15 years

that this was accomplished. The [296] thing

that is competent here is what he did in , 1913 and

1914.

The COURT.—^All of the answer, except where he

answered how many feet of tunnel were driven, is

stricken out as not responsive.

Q. Now, confine yourself to the years 1911, '12, '13,

'14 and '15, and tell the Court and jury approx-

imately what improvements were made on those

claims during those years.

Mr. DONOHOE.—We object to the question on the

ground that it is involving years in. which he has not

claimed to have done the assessment work. The wit-

ness should confine his testimony to the years 1913

and 1914, being the only years in issue.

Mr. LUND.—Yes, I believe that objection is well

taken.

Q. During the year 1913, 3^ou testified to the effect,

as I remember it, that you and Andrew went up there

and you worked there for 160 days? A. Yes, sir.

Q. Doing work of what nature ?

A. Well, what is necessary around a property of

that kind.

Q. Well, what was that?
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A. To develop the property.

Q. Well, yes—what is necessary?

A. Well, necessarily in that 160 days we had to

pack our wood up, we had to pack our coal, we had to

pack timber up, and do necessary work around about

the property.

Q. And the driving of any tunnel or open cuts dur-

ing this year? A. Yes, sir.

Q. Whether or not it was the same during the year

1914? A. Yes, sir.

Mr. LUND.—That is all.

Recross-examination.

(By Mr. DONOHOE.)
Q. Chris, do you remember writing a letter to Mr.

Anthony J. Dimond in December, 1914, in which you

asked him to give me certain information?

A. Yes, sir, I do. [297]

Q. I hand you a letter dated McCarthy, Alaska,

December 19, 1914, addressed to Mr. Anthony J.

Dimond, Valdez, and ask you if that is the letter

that you wrote and mailed to Mr. Dimond?

A. Yes. .

Q. That is all in your handwriting?

A. I think it is.

Q. Do you remember mailing that to Mr. Dimond,

about that time ?

A. Writing to Mr. Dimond—yes, sure, that is my
handwriting.

Mr. DONOHOE.—We offer this in evidence and

ask that it be marked as an exhibit.

Mr. LUND.—No objection.
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(Whereupon said letter was received in evidence

and marked Plaintiffs' Exhibit ''M.")

Q. So as to clear up the first part of this letter I

will ask you a few questions. This plat and map
that 3^ou speak of is the plat and map w^e had made,

based on the Holden-Alaska Exploration Company's

property, when application for patent was made,

wasn't it? A. Yes, sir.

Q. You posted those maps and plats at our re*

quest? A. No, sir; I didn't.

Q. Didn't we pay you some money for doing that?

A. Yes, but it wasn't your request, though.

Q. Whose request was it? A. Johnny Barrett.

Q. But we paid you for doing that, didn't we?

A. Dimond,—or it was Adams sent it to Johnny

Barrett, and Johnny Barrett didn't go up and post

it and he asked me to do it. It was really Ostrander

that had that business at the time, and it was turned

over to Dimond, and Dimond wrote me about it.

Q. It was Ostrander and Donohoe up to Os-

trander 's death, and then the partnership of Donohoe

and Dimond was formed, wasn't it? [298]

A. I suppose so.

Q. And at this time Dimond was my partner,

wasn't he? A. I suppose so.

Q. Now, referring to the latter part of this letter,

as follows: "P. S.—Tell T. J. Donohoe that if he

sees his name in the paper amongst a bunch that I

am going to advertise out after the first of the

year, not to get alarmed, but say nothing about that,

as the others may not get wise; this will be in the
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'Chitina Leader,' of course; that will straighten

things up a little better for me." Your purpose in

writing- that was to have me not to pay any attention

to the advertisement, was it not?

A. Well, yes; it just happened to strike my mind

w^hen I was w^riting that letter about this, and the

wording, the way it is here, I guess it just happened

to get in that way, but I had had this property, and

hadn't been able to do anything wdth it, and nobody

helped me to do anything, and I thought if I ever

made a sale I would give you a nice piece of money

for the work you had done, because we were good

friends; and I wanted to advertise those parties out

so I could handle the property. I wasn't in shape to

handle it. Everybody would say, "You cannot do

anything as long as j^ou have all those lawyers in-

terested with you."

Q. That is your explanation of that, is it?

A. Yes, sir; and a little later than that—I think it

was towards the middle of the winter, in December,

Mr. Hazelet was going outside, and he wTote to me for

a power of attorney to handle my property.

Q. When was this ? A. That same winter.

Q. 1914?

A. Yes, sir; and he was going out, and he said he

had spoken to a man named Channing, of Salt Lake

City, and he was going out to see him and he thought

he could probably handle the property, [299]

while he was outside, so I wrote you a letter to Val-

dez,— Have you got that letter?

Q. No, sir; I haven't.
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Q. Why don't you have that as well as these other

letters'?

Q. I don't know. I never heard of it before.

A. I wrote you a letter asking you if you couldn't

get these other fellows to give Hazelet a power of

attorney so that w^e could make a deal, because Haze-

let wrote me about it. Finally Hazelet wrote me
again when he came back to Cordova and said he

couldn't do anything because you fellows did not give

him any power of attorney, so then I went to work

and advertised all of you out.

Q. Well, you had made up your mind to advertise

us out before that, hadn't you?

A. Yes; but you and I were good friends all the

time, and I intended to give you a good piece of

money, like I did Means and these other fellows.

Q. You figured I was a good object for charity,

did you ?

A. I had had the property so long and I figured I

might have it for 15 years longer.

Q. Did I ever do anything to block the sale of that

property ?

A. No, it wasn't to your interest to do it. You
didn't write to Hazelet and he got sore about it, be-

cause he w^ent outside and he was going to try to

handle the property.

'Q. You stated you intended when you wrote that

letter to give me a nice bunch of money?

A. I intended to.

Q. Do you remember how eager you were after you

made the sale to give me some money ?
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A. I hadn't received any money. The money 1 re-

ceived I blowed in for doini;- assessment work in 1916,

and I was in the hole when I got the first payment

from these people.

Q. Do you remember in the fall of 1916 when you

came to Valdez, I met you at the corner of the Seattle

Hotel, and I said, [300] "Hello, Chris," and you

scowled and turned your back?

A. That was in May.

Q'. No, it wasn't May—I wasn't there in May.

A. No, it was in May. We were in Tony 's Saloon,

and we had a drink together, don't you remember

that?

Q. In 1916?

A. Yes, 1916,—the latter part of May.

Q. I wasn't there in May—I was in St. Louis.

A. It was the last part of May.

Q. So that is your explanation of that note that

you delivered to Dimond—or that message that you

delivered to Dimond to convey to me about this ad-

vertising out, is it? A. Yes.

Q. Now^, you say that I did not write any letters

to you—do you remember getting a letter from me
about the end of 1915, in which I told you I thought

I could make a sale of that property for $65,000 ?

A. No, I don't.

Q. You never got that? A. No.

Q. And in which I told you that Mike Sullivan had

some California people that wanted to take up the

property? A. No, I never heard of that.

Q. You never heard of that?
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A. No; if I had I am sure you would have heard

from me back again.

Mr. DONOHOE.—That is all.

Redirect Examination.

(By Mr. LUND.)

Q. Did you have any opportunity after this sale

was made and the money was paid in to you,

—

whether or not any money at all was paid to you on

this sale before Donohoe slapped his injunction on

to it? [301]

A. No, there wasn't—there was no money paid.

Q. The sale w^as made and the papers were put in

the bank? A. Yes, sir.

Q. And before the first money reached the bank he

put his injunction on it ?

A. I was in doing assessment work and I had to

leave my assessment work and come out and engage

an attorney to attend to it for me, and it made me so

sore,—I had been fighting to hang on to this property

so long, and I intended to do right by everybody,

and then when I had a chance to get some money he

slapped on an injunction without writing me or ask-

ing me anything about it, whether he had anything

coming or not.

Mr. LUND.—That is all.

Recross-examination.

(By Mr. DONOHOE.)
Q. You say you were in doing your assessment

work when that suit was filed? A. Yes, sir.

Q. Where were you served with the summons?

A. I was served at McCarthy. I went down to Mc-
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Carthy on a trip and it was served on me, and I had

a wire from my wife that I should come immediately

to Valdez—she had been served with papers and she

was scared to death.

Q. You were not served until after you made that

trip to Valdez in September, and you stayed around

there for about two weeks without coming near me
or speaking to me at all.

A. When I went to Valdez I had just engaged

Capers and Medley on the case.

Q. But before that?

A. I wasn't in Valdez—I left in May or June.

Mr. DONOHOE.—That is all. [302]

(Qiuestions by the COURT.)

Q. I want to ask you a question, Mr. Tjosevig. I

don't quite understand the Halverson $20,000

proposition. I wish you w^ould explain that to me.

A. Well, Halverson, you must remember. Judge,

had been in there continuously every year and every

summer helping my wife to do the assessment work

on her interest, and helping me, and doing the w^ork

on his own interest, and he is certainly entitled to

$20,000.

Q. That w^as understood, that he was to get $20,000

for his claims?

A. For his interest in the claims and for his help-

ing to do the W'ork. I agreed to give him that when

he met me in Chitina, w^hen he came dow^n from the

Escalana.

Q. And you and your w-ife agreed that of this

money that was to be gotten, Halverson was to have
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$20,000 f A. Yes, sir.

Q. Did the purchasers of the claims understand

that— What did they understand about it?

A. They didn't know how the money was to be

divided between Halverson and myself and my wife.

Q. They didn't, then, give so much for your claims,

and so much for Halverson 's ?

A. No, they give me so much money for the whole

thing.

q. So much for it all?

A. For it all, that Mr. Halverson, my wife and my-

self claimed in the Tjosevig group of claims at Ken-

necott.

Q. This arrangement that j^ou and your wife made

with Halverson, was that in writing?

A. It wasn't in writing, no.

Q. The whole $117,000 was tied up first, wasn't it ?

A. Yes, sir.

Q. And then afterwards you moved this Court to

release all but $17,000, didn't you? [303]

A. Yes, sir.

Q. And that $17,000 that the Court did not re-

lease is Halverson 's, is it?

A. Your Honor, I moved the Court, I think, if I

remember right, to release everything but $12,000.

Q. And the Court released everj^thing but

$17,000? A. Yes.

Q. In other .words, the Court released everything

that Avas coming to you, and still held Halverson 's

$17,000^—then yon have no interest in this $17,000

that is beins: held at all? A. Xo.
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Q. Absolutely no interest? A. No.

Q. And it is nothing to you if the Court turns this

$17,000 over to Donohoe and Smith, is it?

A. Why, no.

Q. You would just as soon it would do that, so far

as you are concerned ?

A. No, I would like to see Mr. Halverson get it

because he is entitled to it.

Q. I mean financially—it does not hurt you

financially? A. I don't quite understand you.

Q. The $17,000 belongs to Halverson, doesn't it?

A. Yes, sir.

Q. And I say it would not hurt you financially if

the Court should turn this $17,000 over to Donohoe

and Smith, would it? A. No, not financially.

The COURT.—That is all.

(Witness excused.) [304]

Testimony of Andrew Halvorsen, for Defendants.

ANDREW HALVORSEN, introduced as a wit-

ness on behalf of the defendants, and being one of

the defendants herein, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified as follows:

Direct Examination.

(By Mr. LUND.)
Q'. State your name.

A. Andrew Llalvorsen is my name.

Q. Are you married or single?

A. Married.
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Q. And you are what relation to Chris Tjosevig?

A. I am Chris Tjosevig's wife's brother.

Q. You are a brother of Mrs. Tjosevig?

A. Yes, sir.

Q. How long have you lived in Alaska ?

A. Well, I come here the latter part of January,

1908' I think, if I remember right.

•Q. AYhat part of the country did you come to *?

A. Come to Valdez.

Q. Have you lived there practically ever since ?

A. Yes, sir, I have been there ever since until last

spring.

Q. You are the defendant Andrew Halvorsen that

is named in the papers in this suit? A. Yes, sir.

Q. You had an interest in the early years, or

claimed an interest in the early years in this group

of claims that is now^ in discussion? A. Yes.

Q. And you were a party to that lawsuit that Nels

Tjosevig brought against his brother Chris?

A. Yes, sir.

Q. You and Mrs. Tjosevig? A. Yes.

Q. And you remember the trial of that case?

[305] A. Yes, I remember it all.

Q. And the contract that you and Chris and your

sister made with Donohoe and Smith for their ser-

vices? A. Yes, I remember that.

Q. And after the lawsuit was ended you had no

further interest in the property? A. No.

Q. You had been doing al the work in order to

keep up the assessment w^ork on these claims before

1911? A. I been helping Chris.
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Q. For how long?

A. I was in there about 3 months every year from

1909 until he sold the property.

Q. And during the years of 1909 and 1910 did

Andrew Holman, John Ekomo or George Hazelet do

any of their assessment work on the claims?

A. No, sir.

Q. Who did it for them? A. I did it.

Q. During the year 1910? A. I did it.

Q. You did it then? A. Yes.

Q. Now, after this lawsuit w^as ended what inter-

est did you obtain to the claims, to begin with?

A. I located some claims in there, and after the

lawsuit I didn't get anything—I was out of it alto-

gether and I think it w^as in 1911 when Chris told

me John Ekemo, Andrew Holman and George Haze-

let said they did not want to have nothing to do with

it, and they gave their interest to me, and I have

been taking care of it ever since.

Q. I show you here Defendant's Exhibit No. 12,

and ask you if that is the deed you got at the time ?

[306]

A. Yes, that's the one—that's the one Chris gave

me after the lawsuit.

Q). And then after you got this deed in 1911 what

did you do towards doing the assessment work on

these claims?

A. Well, I w^ent in every summer when he went in

and helped him—I was there about three months

—

I don't remember exactly the date I came in and

left there, but I was in there about three months
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every summer up to the time that he sold tlic prop-

erty in 1916, then he paid me for the assessment

work I did for him.

Q. You would go in every summer with him, you

say? A. Every summer.

Q. What was the nature of the work you did?

A. Driving tunnel, and doing everything—open

cuts and everything; I cannot remember everything

we done.

Q, Now, then' what was the nature of the work

you did up there on the claims ?

Mr. DONOHOE.—What year are you referring

to?

Mr. LUND.—1913 and 1914.

A. I can tell you the w^hole thing from the start

to the finish, if you want me to.

Q. Go ahead.

A. I come to Valdez in February, 1908, and I

worked for the Great Northern Development Com-

pany for 8 months

—

Mr. DONOHOE.—We object to this testimony as

having no bearing on the case, way back in 1908

—

that is long before the parties were transacting any

business, and is not within the issues of the plead-

ings, and just taking up a lot of time.

The COURT.—There is no use going back so far.

Q. (By Mr. LUND.) Just for the years 1913

and 1914.

A. I cannot remember,—1913 and 1914, you say?

Q. Yes.
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A. AVoll, dni'ing them years I was working at

Escalana.

Q. How far is that from the claims'?

A. Sixty miles from the claims— I worked there

in the winter-time, [307] and then he wrote for

me to come in- and I went in with him and helped

him.

Q. What did you help him to do?"

A. Drive tunnel, make trail—doing everything

that comes along.

Q. Who else was doing assessment work in there

during that time ?

A. Nels Tjosevig was there the first years—his

brother—and afterw^ards he had a couple of men up

there in the summer time.

Q. Do you know how^ man}^ claims they took care

of?

A. They didn't work there over,—two men

worked there about a month, or a little better.

Q. Who did the balance of the work ?

A. We did the balance.

Q. Was anybody else in there ? A. No.

Q. Was Donohoe or Smith or either one of them

ever in there in the summer time ?

A. No, nobody but me and Chris.

Q. Or Bro\\ai and Lyons? A. No, sir.

Q. And then do you remember when the sale of

this property took place?

A. Yes, my sister wrote to me ; I was working in

the , I was hauling supplies into camp, and they

wrote to me they had a deal on hand, and that is all
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I knew about it; and in May, I think it was, 1916-

they sent me a telegram—he was going to Valdez,

and they told me to come down, and I went down on

the pack train, and he met me at Chitina, and he told

me they made a deal; they didn't have much money

and wanted to know how much money I wanted for

what I had done and helped him, and I said, ''I don't

know; $20,000 ought not to be too much."

Q. What did he say?

A. He talked to my sister, and he said,
'

'He is en-

titled to it" but I said I didn't want any stock.

[308]

Q. Whether or not this $20,000 was to be for your

interest in the claims?

A. Yes, for what I had done and the interest in

claims.

Q. But that he should have the stock himself ?

A. Yes.

Q. Yes. Did you get the money?

A. No, I got $3,000—that is all I got.

Q'. When did you get the $3,000?

A. I got that in Seattle, in June, I think.

Q. Why didn 't you get the balance of your money ?

A. Well, it was tied up in Cordova in the bank.

Q. And when will you get it ?

A. When it gets released—I don't know when that

will be.

Q. After this lawsuit was ended between Nels and

Chris and your sister did you have any talk with

Donohoe or Smith? A. No.

Q. In reference to the claims? A. Never.
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Q. Never talked to them about anything?

A. No, I never.

Q. Now, you had given Chris a power of attorney

from you to act for you ? A. Yes.

Q. Did you give him any other authority to act

for you in any way in reference to making any agree-

ment with Donohoe and Smith to do assessment work

for them? A. No, sir.

Q. Was it ever mentioned between you and Chris

or Donohoe or Smith that j^ou and Chris and your

sister was to do the assessment work for Donohoe

and Smith and they were to do the law work for you

and Chris?

A. No- they didn't talk to me about it.

Q. I will show 3^ou this paper and ask you if that

is the power of [309] attorney that you gave to

Chris ?

A. Yes, that is the one all right. Yes, Mrs. Lock-

hart made it out—I remember that is the one.

Q. Now, you were up there a number of years and

you know the claim called the Contact Lode ?

A. Yes.

Q. How does that show ujo as to any ore on it?

A. Well, there is quite a bit of ore there—there is

about 6 feet of ore there.

Q. What is the formation of the ground ?

A. It is in the contact, between the greenstone and

the limestone.

Q'. And the vein is exposed and can be traced for

how long?

A. Oh, quite a distance—I don't know—I couldn't
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say exactly how far, but quite a distance.

Q. And does it shoot up and down where the vein

appears in the mountain side? A. Yes, sir.

Q. You have been up there mining for how many

years? A. Twelve or thirteen years.

Q. Copper mining—copper claims? A. Yes.

Q. Are you able to give us the benefit of your opin-

ion as to how that Contact lode compares in value,

in your opinion, with the other claims up there ?

A. Well, I don't know; I may be badly mistaken'

but if I was to use my own judgment on it and had

my own pick I would take that quicker than any

other on the Tjosevig group—that is my idea.

Q. Now, about the placer claims down on the flat,

do you know where they are ? A. Yes, I do.

Qi. Now, is there any other flat ground there ?

A. No, not around there—that is the only place.

Q. Do you remember July, 1917—last year—last

July? [310] A. Yes.

Q. Where were you then—that is, last summer?

A. I was at Strelna.

Q'. Where is that?

A. That is mile 146 on the Copper River and

Northwestern Railroad.

Q. In Alaska? A. Yes.

Q. Where was your brother-in-law—Chris?

A. He was going in then—I don't know where he

was—I just got through—I left Valdez in the latter

part of June and I just got to Strelna on the 4th of

July.
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Q. Did yon and he leave Seattle together that

year? A. Yes, sir.

Q. What time did you leave Seattle?

A. I don't remember the date.

Q. Approximately—did you leave before the first

of June ?

A. I can tell you just about—I left Valdez the lat-

ter part of June and I just got to Strelna the 4th of

July; I had a horse with me—I went over the trail

with a pack horse, so it was the latter part of June.

Q. Tell the Judge and jury whether Chris was in

Seattle last July. A. No, he was not.

Q. He was in Alaska with you?

A. He was in Alaska with me
;
yes, sir.

Mr. LUND.—You may cross-examine.

Cross-examination

.

(By Mr. DONOHOE.)
Q. Andrew, how came you to have this $17,000

that is tied up in the bank, and Chris to draw down

his $100,000—how did that come about ?

A. Well, it is tied up, and that is something I can-

not understand.

Q. How is that?

A. I do not understand that. [311]

Q. You do not understand that that $17,000 is

your money ? A. Yes, I know it is my money.

Q. How did you get it—did you make any agree-

ment of that kind?

A. Yes, Chris promised it to me.

Q. Promised you that $17,000? A. Yes.

Q. That particular $17,000?
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A. Yes; he gave me $3,000, and he says, "That

xnoney in Cordova is your money, and we will have it

released.
'

'

Q. When did he do this ?

A. That was last summer—in June.

Q. AVhat?' A. Last summer—in June.

Q. Now, you agreed in July, 1916, that you were

to have $20,000 out of this sale, you and Chris, did

you? A. Yes, sir.

Q'. And in June—some date in June he paid you

$3,000 and gave you the $17,000 that was tied up

under an order of this Court in the Cordova bank ; is

that right? A. Yes.

Q. Now, supposing that the Court holds that

$17,000 and awards Mr. Smith and myself a judg-

ment, do you still have a claim on Chris for the

$17,000 ? A. No, I suppose I am loser then.

Q. You are loser? A. I suppose so, yes.

Q'. Do you mean to tell this Court and jury that

Chris agreed you should have $20,000 out of this

$117,000 purchase price? A. Yes, sir.

Q. And that he paid you $3,000?

A. Yes, sir, he did.

Q. And you accepted for your other $17,000 this

money that is tied up mider the injunction of this

Court? A. Yes' sir. [312]

Q. That is your agreement ?

A. Yes, sir, that is our agreement.

Q. When did you make that agreement to accept

that $17,000?

A. That was the latter part of May.
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Q. 1917? A. 1916.

Q. 1916? A. Yes.

Q. When you made this agreement to accept this

$17,000?

A. That is the time I went down on the train and

Chris asked me how much I thought my interest was

worth, and what I thought I had coming.

Q. What did you say?

A. "About $20,000," I said.

Q. What did he say?

A. He said, "I think you are pretty stiff, but I

guess you are worth it all right."

Q. Did he say you would get the $20,000?

A. If he got his—he had not got his then.

Q. He said you would get the full $20,000 if he

got his money?

A. Yes, sir; he said if he got his money I would

get mine.

Q. You were to get the full $20,000?

A. Yes, sir.

Q. When did you make that agreement to accept

the $17,000 that is in the bank?

A. When it is released.

Q. Suppose it is not released?

A. Well, I suppose I will lose it.

Q. Why did you accept that if you did not think

you w^ere sure of getting it?

A. Because I thought we had it coming—I didn't

think anybody would take it away from us.

Q. So you were willing to take a chance on that ?

A. Yes, sir. [313]
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Q'. And if you don't get any money out of the

bank you don't get any money at all, is that right?

A. Yes, that is right.

Q. If the Court would give us $10,000 of the

money you would get $7,000 then, or whatever is left

after our judgment is taken out of it, is that it?

A. Yes.

Q. Isn't it a fact that you had no agreement with

Chris at all- and w^hile j^ou were in Seattle last sum-

mer you were threatening to sue him for a settle-

ment of your wages ? A. No, sir.

Q. That did not occur?

A. That is not true.

Q. You say you acquired these claims, this 3/48th

interest in these claims, Hazelet, Ekemo and Holman

giving them to you for 3"our previous work—am I

xight about that ? A. Yes.

Q. That was when—in 1910?

A. 1911, I think.

Q. Did you see Holman?

A. No, I didn't see Holman.

Q. Did you see Hazelet?

A. No, I saw Ekemo.

Q'. You saw Ekemo? A. Yes.

Q. And Ekemo said you could have his interest?

A. You bet.

Q. That was when?

A. I cannot remember the date—that is impos-

sible.

Q. You said in your direct examination it was

either 1909 or 1910, didn't you?
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A. No, it was in 1911.

Q. 1911?

A. 1910 or '11—I cannot recollect that date ex-

actly—it is [314:] impossible.

Q. You never did see Hazelet?

A. Yes, I talked to Hazelet.

Q. You did? A. Yes.

. Q. When did you talk to Mr. Hazelet ?

A. It was at McCarthy, but I cannot

—

Ql What time was that ?

A. He was up at the Mother Lode camp- but I

couldn 't tell the date.

Q. That was when—in 1909 or '10?

A. I couldn't tell you that—it is impossible to do.

Q. You would say, would you, that it was about

that time ? A. No, later, I think.

Q. Later?

A. I cannot tell—I didn't pay much attention to

it.

Q. If Mr, Hazelet should testify as follows in re-

gard to these three interests,
'

' I know nothing about

a sale to Halvorsen—never received any considera-

tion," would you say he was testifying truthfully?

A. No, I would not.

Q. You wouldn't. He did know about the sale to

you, did he? A. Certainly must have.

Q. He must have, but how do you know that he

did? A. I don't know.

Q. You don't know that he knew? A. No.

Q. You never told him that they were deeded to

you, did you ?
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A. He has been telling me he had nothing to do

with it.

Q. When was that?

A. I couldn't tell that.

Q. Cannot fix the date ?

A. No, I cannot—it is impossible.

Q. Would you say it was in 1909?

A. I never paid much attention to it. If I knew
this was coming [315] up I would have paid more

attention to it and I would have known' but I didn't

pay much attention to it.

Q. You have sworn to an answer here in which

you say you are the owner of a 3/48th interest ?

A. I am supposed to be, yes.

Q. Now, you say Chris gave you this $20,000 for

your work and interest, is that right ?

A. Yes, sir.

Q. You were helping him do the assessment work

a good many years ? A. You bet I have.

Q. And he has paid you $3,000 in cash?

A. Yes, sir, he has.

Q. And the balance of the $20,000 you were to get

depends on this lawsuit, whether we get any of that

$17,000 or not? A. Yes.

Mr. DONOHOE.—That is all.

Redirect Examination.

(By Mr. LUND.)

Q. You didn't say the $20,000 was for the work

you done there did you? A. No.

Q. What was it for?

A. He ought to know that.



T. J. Doiiohoe and Edmund Smith. 383

(Testimony of Andrew Halvorsen.)

Q. This question is so we will know.

A. I been helping him since I come to the country.

Q. What were you going to say?

A. I come to the country in 19Q8, and I worked

for 8 or 9 months, and I come up to Valdez with

$700, and I gave Chris some of that money, and

from that time on I been helping him every year,

doing different work.

Q. But what I want to know is this,—the $20,000

that you were to have, was that for the work you had

done, or was it for your interest in the claims ?

A. It was for my interest in the claims. [316]

Mr. HELLENTHAL.—We object to that and ask

to have it stricken because it is leading.

The WITNESS.—No, it is supposed to be my in-

terest.

Q. (By Mr. LUND.) In the claims? A. Yes.

Q. Now, this suit was brought against you as well

as Chris, wasn't it?

A. Yes, and I had absolutely nothing to do with it.

Q. You are not owing these people anything ?

A. Nothing at all.

Q. After that lawsuit

—

A. After that lawsuit I had nothing more to do

about it.

Q. You had nothing to give these fellows ?

A. Nothing.

Q. But that didn't make any difference, they came

after you just the same?

A. They came after me just the same.

Mr. LUND.—That is all.
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Recross-examination.

(By Mr. DONOHOE.)
Q. Who told you to testify that you were to get this

$20,000 for your interest. A. Nobody told me.

Q. Why did you testify twice, once on your direct

examination and once on cross-examination, that you

were to get that $20,000 for your work and help in

there ?

A. That was supposed to be my interest in the

property, and what I been doing and helping him

—

that is my interest in the whole thing.

Mr. DONOHOE.—That is all. [317]

(Questions by the COURT.)
Q. Now, Mr. Halverson, I want to know when you

first found out that this $17,000 that is now tied up

in the court was your money ?

A. Well, it was in Seattle.

Q. When?
A. In the latter part of June, I think.

Q. June of what year ? A. Last year.

Q. Jime 1917? A. Yes.

Q. That is when you first found out that was your

money ?

A. Yes, you see, we hadn't

—

Q. How did you find it out ?

A. He told me it was tied up but he didn't think it

would be for long. He said,
'

' It will be all right, you

will get your money"; and I was satisfied with that

and let it go at that.

Q. Did you know" when these claims were sold for

$117,000? A. I heard about it, yes.

Q. Did you know at that time you were to get
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$20,000 out of it? A. Yes.

Q. You knew at that time ? A. Yes.

Q. Now, $20,000 is %th of $120,000?

A. Yes, sir.

Q. So that would make about M'fli of the $117,000

which would be coming to you,

—

y^th. of it ?

A. Yes.

Q. And you knew that, of course, when the claims

were sold?

A. Yes, I did ; I knew he had an option on them

;

my sister was right there.

Q. When did you first tell that you were to have

A. I didn't tell anybody what I was going to have.

I didn't think it was anybody's business. I haven't

told anybody what [318] I was going to have.

Q. How much of the $20,000 was for your interest

in the claims, and how much of it was for the work

you had been doing ?

A. I think the way I had been working in there,

helping with money and helping the way I did, I

thought it was worth $20,000, and I agreed with my
brother-in-law and my sister I was to have that

much.

Q. You mean your interest in the claims and your

work together ? A. Yes.

Q. How much was for your interest in the claims

and how much for your work ?

A. That wasn't talked at all.

Q. And you knew at the time of the sale that you
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were going to get about % of the amount that was

coming? A. Yes.

Q. Now, you filed an answer in this case, didn't

you, some time ago—the original ans^ver in the case

—

and then you filed a supplemental answer after you

got here to Juneau, didn 't you ? A. Yes.

Q. Now, in the original answer which was filed a

long time ago you didn't say anything about your

having a $20,000 interest, did you ? A. No.

Q. Why didn't you?

A. I don't know the reason why exactly. I could-

n't understand why they were coming after me be-

cause I had nothing to do with it, you see, because

after I lost out in Valdez I had absolutely nothing

to give aw^ay.

Q. Now, let me ask you this question. You say

about Yq of the $117,000 was coming to you?

A. Yes.

Q. And it was all tied up in the court ? A. Yes.

Q. And then Tjosevig and you—Tjosevig on behalf

of you, got [319] everything released except

$17,000. Now, what did you say to Mr. Tjosevig

when you foimd that he was taking the $97,000

which had been released over and above that $17,000,

and leaving you with the $17,000 that was tied up ?

A. Well, I will tell you. He was a family man and

I was single, and he had that much money and I

couldn't see how they could hold on to it,—I thought

it was absolutely safe—that is the way I felt about it.

Q. Why didn't you say to Mr. Tjosevig, "Here,

they have tied up % of this $120,000 ; now you stand
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your proportion as well as T stand my proportion"

—

how was it you allowed him to take the whole $97,000

that was released, and left you to get the $17,000

that had not been released ?

A. Well, I thought it was all right—I didn't

know—I thought it was all right—T didn't think I

would lose it—I didn't see how I could, the only thing

I could see about it.

The COURT.—That is all.

(Witness excused.)

(Whereupon the jury retired by order of the

Court.) [320]

Testimony of Christian Tjosevig, for Defendants

(Recalled).

CHRISTIAN TJOSEVIG, one of the defendants

herein, upon being recalled as a mtness on behalf of

the defendants, having been previously duly sworn,

testified as follows:

(Questions by the COURT.)
(In absence of the jury.)

Q. Now, when you made the original answer in this

case, and swore to it, how was it that in that answer

you did not say anything about this $20,000 belonging

to Andrew Halvorsen, your brother-in-law, but in

your answer filed after you got up here, and after the

complaint was amended, ,you put that in ?

A. Why, I don't know. The attorney prepared it

and had me sign it, I suppose.

Q. You knew at the time you signed the original

answer that $20,000 of this money was your brother-



388 Christian Tjosevig et al. vs.

(Tostiniony of Christian Tjosevig.)

ill-law's money, didn't you? A. Why, yes.

Q. Now, how does it come that you later make an

application to the Court to reduce the amount to

$12,000 so that you can get the interest on it ? The

sum in court was $117,000, and if that was reduced to

$12,000, and if that $12,000 is awarded to Donohoe

and Smith, why, then, there is $5,000 of your brother-

in-law^ 's money that he cannot get.

A. Well, sir, I was acting for him at the time, and

it was agreed upon that he was to have $20,000, and

after he got to Seattle and the money w^as released,

he agreed to take the $17,000 that was in the bank at

Cordova, and I give him $3,000 more down there that

I drew out of the bank, out of the $100,000. There

was no injunction against me not to draw^ it out, and

I did draw it out.

Q. No, there w^as no injunction because the injunc-

tion had been cut down from $117,000 to $17,000.

A, I had,—according to our understanding and

agreement I and [321] my wife were to have

$97,000 out of the money.

Q. When was the agreement made with your

brother-in-law that he w^as to get $20,000 ?

A. It was in Chitina w^hen I stopped over there,

he came down from

—

Q. And do I understand you to say that when you

came to give him his money you told him he could

take the $17,000 that w as tied up in the court, and you

w^ould take the $97,000 that was not tied up ?

A. Yes, sir, that was agreed to between him and I,

and that was satisfactory to him, and I wanted to use
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the money, and I drawed it out and no one could stop

me from drawing it out.

Q. The $20,000 that your brother-in-law was to

get—how much of that was for the claims that he

had, and how much was for work and labor that he

had done ?

A. There was nothing agreed upon that—it was for

his interest in the property and for the time he had

helped us and helped my wife to take care of the

property, and it was agreed that he was to have

$20,000 for it.

Q. How long had he been helping you take care of

the property?

A. Since he first came to Alaska.

Q. That was in what year? A. 1908.

Q. From 1908, then, until when, did he help you ?

A. Until 1915 or 1916 ; he worked for me doing the

assessment work up on the property and I paid him

for it then.

Q. You paid him for it? A. Yes, for 1916.

The COURT.—All right.

(Witness excused.)

(Whereupon the jury returned into the court-

room). [322]

Testimony of Andrew Halvorsen, for Defendants

(Recalled).

ANDREW HALVORSEN, upon being recalled on

behalf of the defendants, having been previously duly

sworn, testified as follows.
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Direct Examination.

(By Mr. LUND.)

Q. I think you testified that you were to have

$20,000 cash because you were not to have any part of

the stock ? A. Yes.

Q. There was 125,000 shares of stock also that was

paid for this property, was there not ?

A. Yes, that is Avhat I heard.

Q. Now, in making your answer originally in this

case did you see the answer or sign it ? A. No.

Q. Did you ever talk wdth the attorneys that pre-

pared it?

A. No, I have not talked with them.

Q. That was all attended to by your brother-in-

law?

A. No, I don't know nothing about it at all—

I

know nothing about it.

Mr. LUND.—That is all.

Cross-examination.

(ByMr. DONOHOE.)
Q. Chris has attended to this business all the way

through, hasn't he? A. Oh, yes.

Q. And attended to the lawsuit that Nels had with

you people in 1911, too, didn't he?

A. Well, I guess we w^ere both tangled up in that

affair.

Q. Yes, but when you used to be in my office con-

sulting about that trial Chris attended to everything,

did he not? A. I don't know about that.

Q. Chris has said when to do assessment work and

when to quit doing assessment work, hasn't he—when
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you would start and when you would quit? [323]

A. Not exactly—I had something to say about it

myself—I wanted to see it done.

Q. Do you mean to say you had anything to say

about the work in there ? A. You bet you.

Q. Did you have anything to say about Nels keep-

ing on his end and keeping off of Chris' eiid?

A. No, not exactly.

Q. You know about Chris doing that, don't you ?

A. Yes, I know something about that.

Q. That Nels was to stay on his claim ?

A. If the claim belonged to Chris it was his claim

;

if the claim belonged to Nels it was his ; if you had a

claim and I had a claim I wouldn't want to go on your

claim if you didn't want me.

Q. After the decree in 1911, it was decided by the

court that Nels and Chris o^vned all those claims, ex-

cept the Dagny Marie, together—in the 15 Tjosevig

claims they were jointly interested, is that right?

A. Well, my sister had that.

Q. But in the Tjosevig claims—Tjosevig 1 to 15,

Chris and Nels were jointly in, were they not?

A. I don't quite understand you.

Q. Did they each own an interest in them ? Chris

owned an interest and Nels owned an interest, didn 't

they ?

A. No, there was some claims Nels didn't own any

interest in.

Q. I say in the 15 Tjosevig claims, they each owned

an interest in those, didn't they,—Chris and Nels, in

the 15 Tjosevig claims, the Tjosevig 1, 2, 3, 4, 5, and
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so on up to 15 ? A. Yes, I guess so.

Q. There were some of those claims that Chris

Avouldn't let Nels go on, weren't there? A. No.

Q. Didn't he keep him off of No. 3 ? [324]

A. No, it w^as Dagny Marie.

Q. Dagny Marie overlaps No. 3, doesn't it?

A. No.

Q. At no place ?

A. No, sir, not to my knowledge.

Mr. DONOHOE.—That is all.

(Witness excused.)

(Whereupon court adjourned until 9:30 A. M.,

Monday.) [325]

MORNING SESSION.
February 25, 1918, 9:30 A. M.

Testimony of Christian Tjosevig, for Defendants

(Recalled).

CHRISTIAN TJOSEVIG, one of the defendants

herein, upon being recalled as a witness, having been

previously duly sworn, testified as follow^s

:

Direct Examination.

(By Mr. LUND.)
Q. Mr. Tjosevig, I forgot to ask you w^hen you were

on the stand yesterday who had the title to the Con-

tact Lode ? A. I did.

Mr. HELLENTHAL.—I object to that as not the

best evidence, your Honor.

The COURT.—Well, it has been answered now.

Mr. HELLENTHAL.—I move that it be stricken
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because we certainly objected to it at the time.

Mr. LUN'U.—You don 't claim any interest in that

claim, do you ?

Mr. DONOHOE.—Yes, we do.

Q. Was that Contact Lode in any way covered by

the contract with Mr. Smith and Mr. Donohoe and

the decree of the Court ? A. No, sir.

Mr. DONOHOE.—We object to that.

The COURT.—The contract speaks for itself.

Mr. DONOHOE.—I will withdraw the objection.

Q. Was it designated by any other name?

A. No, sir.

Q. Was it ever known by any other name than the

Contact Lode? A. No, sir.

Q. You say it stood in your name exclusively ?

A. Exclusively, since it w^as located.

Q. Whether or not it was involved in the litigation

between you and Nels? A. No, sir.

Q. Now, about the Associated placer claims, in

whose name do those stand?

A. They stand in Mrs. Tjosevig 's name. [326]

Q. Whether or not that was involved in any way in

the litigation between you and Nels? A. No, sir.

Q. Whether or not it w^as ever known under any

other name ? A. No, sir.

The COURT.—While you are on that subject,

I would like to ask a question—in reference to the

Carbonite Hill claim, I notice that is not mentioned

in the contract and it is mentioned in the decree—

I

would like that explained.
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Q. Explain to the Court what about the Carbonite

Hill claim?

A. The Carbonite Hill claim is located my wife's

name. It was on the public domain—wasn 't covered

by any other location when it was located.

The COURT.—What I want to know particularly

is, the contract between Tjosevig and Donohoe and

Smith does not mention the Carbonite Hill claim,

and yet the decree gives the Carbonite Hill claim to

Mrs. Tjosevig; and in the advertisement that de-

fendants introduced it advertised Donohoe and

Smith out of the Carbonite Hill claim, and I do not

understand how it comes about.

Q. (By Mr. LUND.) The Carbonite Hill claim

was not involved in the lawsuit between you and

Nels, was it ? A. I think it was.

Q. And while it was not mentioned in the contract

between you and Smith and Donohoe, nevertheless in

the decree it was awarded

—

A. It was mentioned, I think.

Q. To your wife ? A. Yes.

Q. And under the contract between you and Smith

and Donohoe you considered that they had a right to

the lYi pel' cent interest in it ?

A. I presumed so.

The COURT.—In the Carbonite Hill? [327]

Mr. LUND.—Yes.
The COURT.—That was understood, was it?

Mr. LUND.—That was my understanding. We
found a subsequent agreement yesterday that was

announced to me up to that time did not affect the
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issues in this case, and in my opinion it does not, but

since they asked for the papers I will produce it and

if they want it introduced I will do so ; otherwise I

will not. It is the short agreement that was made at

the same time the pooling agreement was made.

Q. (By Mr. LUND.) Referring again to the

pooling agreement, that was offered in evidence here

and marked for identification, did you ever have the

original of that agreement? A. No.

Q. Or a duplicate? A. No.

Q. Where was it signed?

Mr. HELLENTHAL.—I object.

A. In Cordova.

Q. And who were the parties to it?

Mr. LUND.—I am laying the foundation to intro-

duce secondary evidence—a copy of it.

A. Why, the parties was me, Nels, George Francis

R'owe, D. K. McDonald, and a man by the name of

Snyder, John W. Roberts, Mr. Gazzam, Mr. Mc-

Dougall, and I don 't remember just how many.

Q. Did you read the terms of it at the time ?

A. AVhy, I think, I did, yes.

Q. You knew the terms of it? A. Yes.

Q. And then afterwards, you said, you went to Mr.

Roberts' office in Seattle? A. And asked for it.

Q. And asked for it? A. Yes.

Q. And he showed it to you? [328]

A. Yes, sir; and I asked him for one of Mr. Med-

ley, too; he asked me if I would get one for him.

Q. You got one for yourself and one for Mr. Med-

ley?
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A. No, I didn't get one for Mr. Medley.

Q. I hand you this, marked Defendants' Exhibit

No. 7 for identification, and ask you to state if that

is a true and correct copy of the pooling agreement?

A. Yes, sir; it is just the way I got it.

Mr. LUND.—I offer it in evidence.

Mr. DONOHOE.—I want to ask the witness a few

questions on it.

The COURT.—Very well.

Q. (By Mr. DONOHOE.) Is the instrument that

you have in your hands now an exact copy of the

pooling agreement that you are testifying concern-

ing?

A. I think it is. I read over the original that was

signed by all the parties—I looked it over in Seattle,

and I think it is a copy.

Q. (By Mr. DONOHOE.) Well, is this in the

condition now^ that the original agreement was in the

last time you saw it ?

A. I don't understand what you mean.

Q. (By Mr. DONOHOE.) Is this exactly in the

same condition, bearing all the signatures that were

on the original, when you last saw itf

A. No, the names was on there, signed by the per-

sons in handwriting. They didn't put that in for

some reason or other.

Q. You asked Roberts for an exact copy of that

pooling agreement? A. I asked hhn for it, yes.

Q. This agreement is what he gave you ?

Mr. DONOHOE.—This agreement contains the

signatures of George Francis Rowe, George E. Sny-
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dor and D. K. McDonald, and no other person. We
object to the introduction of this as an exhibit for

the reason that the witness has testified that he got

an exact copy of the agreement between these par-

ties, [329] from the custodian, and the copy that he

has contains the signatures of George Francis Rowe,

George E. Snyder, D. K. McDonald, and no other

signatures.

Mr. LUND.—That may be right. I will ask the

wdtness to explain whether or not there w^ere other

signatures to the original than those shown here?

A. Yes, sir.

Mr. DONOHOE.—We object, because he has tes-

tified already that he was putting in an exact copy.

The WITNESS.—Exact, but the signatures.

Mr. DONOHOE.—The witness has testified that he

received an exact copy of the contract as it was, but

he has not seen the contract since. This copy that

he shows has three signatures to it and no others;

the witness' signature is not showm upon it at all.

The COURT.—No, I do not think that is exactly

correct as to what the witness testified to. He tes-

tified that Mr. Roberts handed it to him and told him

it was a copy, and he believed it was a copy.

Mr. DONOHOE.—Yes, I agree with the Court; it

is a copy of a proposed agreement, but it does not

show anywhere that it has been executed; it does

not show that three have signed it, and that is all.

It does not show this defendant's signature.

The COURT.—He may be asked whether he signed

the original, of which this is a copy.
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Mr. LUND.—He has stated that he signed it—that

all parties signed it, except his brother Nels.

Q. (By Mr. LUND.) I understood you to say that

you signed the original? A. Yes, sir, I did.

Q. And all the other parties signed it?

A. Yes. [330]

The COURT.—I will overrule the objection.

Mr. LUND.—We offer it in evidence.

(Whereupon said copy of agreement was received

in evidence and marked Defendants' Exhibit No. 7.)

Mr. LUND.—That is all.

Cross-examination.

(By Mr. DONOHOE.)
Q. Where did you sign that agreement that you

have just testified to, the pooling agreement?

A. In Mr. Medley's office, in Cordova.

Q. Who else had signed it at the time you signed

it? A. No one signed it at the time I did.

Q. No one signed it at the time you did?

A. But myself.

The COURT.—The question was, who had signed it

at the time you signed it ?

A. I don't remember—I couldn't say.

Q. Do you know whether there were other signa-

tures on it at the time you signed it, or not?

A. No; the idea was, Rowe came up to get this

changed, and get this pooling agreement, and this

second agreement, and if lie didn't get that, he was

not gomg to make the deal. We had quite a dispute

about it ; and at that time Lyons came down and tried

to butt in on the deal while we were trying to fix
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this up, and advised Nels not to sign this new proposi-

tion, claiming- that he fought the case and Nels had

a half interest in the property

—

Mr. LUND.—Now, that has nothing to do with this

matter.

Q. (By Mr. DONOHOE.) Now, that is the time

Nels settled with Judge Lyons?

A. He made a new agreement then for w^hat he was

going to get, a half interest, and get as much money

out of it as I did or else he wouldn't sign this new
agi-eement, and the deal [331] would have gone by

default; and finally I asked Lyons to stay out of it

because we were working good now, and I told him

I thought he had made enough trouble in the family

;

and now we were going to make some money out of

the property ; and he told me it was none of my busi-

ness, and if I didn't keep still he w^ould put me in

jail—I should be behind the bars, anyway, and I told

him if all the fellows W'ho was behind the bars was

like me, there wouldn't be any jails.

Q. There wouldn't be much litigation if it wasn't

for fellows like you.

A. And finally he walked out and consented to it.

Q. And Nels gave him $5,000 ?

A. When I signed up Mr. Medley started to draw

up the agreement between Nels and Lyons, and I

said- "What is this agreement about—this agree-

ment between Nels and Lyons? Lyons is going to

have 10 per cent out of what Nels gets," and I said,

^'I don't think that will be right."

Q. You had nothing to do with them.
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A. I had nothing to do with them but I was going

to get what was coming to me; and later on Medley

drew up an agreement between Nels and Lyons

—

Mr. DONOHOE.—We object to that testimony as

not responsive to the question.

Mr. LUND.—It is very interesting to you, but it

has nothing to do with this case.

The COURT.—Ask another question.

Q. Now, Chris, ,you say at the time you signed this

pooling agreement, you cannot say whether anj^body

else had already signed the agreement at that time

or not? A. I don't think so—I don't remember.

Q. You don't remember w^hether anybody else had

signed f

A. I wouldn't say—I don't remember. We were

in a hurry—it was between 10 and 12 o 'clock at night

we got around to this. [332]

Q. And who has the custody of this original pool-

ing agreenient? A. Mr. Roberts.

Q. Mr. Roberts in the city of Seattle ?

A. Yes, sir.

Q'. Where is his office ?

A. In the Alaska Building, on the 15th floor.

Q. Now, you are positive that you signed this

agreement, and when you saw it in Mr. Roberts'

office it bore your signature *? A. Yes, sir.

Q. And you are positive that all the rest of the

people to this agreement had signed it at that time ?

A. Except Nels.

Q. Nels never signed it?
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A. I think all of them signed that you see there

except Nels.

Q. Now, under this pooling agreement I see the

stock of D. K. McDonald- 226,665 shares, is included

in this pooling agreement? A. Yes.

Q. Now, if this pooling agreement was in exist-

ence, how did Mr. McDonald get his stock that he

threw on the market, as you testified to Saturday ?

A. He didn't throw any of that stock on the mar-

ket. What he threw on the market was after Mc-

Donald and Mr. McKinnis went up and examined

the property and passed on the property—Mr. Mc-

Donald was president of the company and Mr. Mc-

Kinnis was general manager of the , and after

they got out Mr. McDonald got 200,000 shares out

of the treasury for $30,000 cash, and in return he

sells some of that stock to McKinnis and Samuels

and some one else in Idaho at 65 cents a share, and

he sold some to his wife, who is a stockbroker in

Spokane, and she in turn turned it over to some

Chicago broker, and he put it on the market in New

York at a dollar a share and that made a nice profit

for the [333] McDonald family—making them a

profit of about 80 cents a share on it.

Q. She sold her stock at 80 cents a share profit?

A. No.

Q. What was she selling it at?

A. I don't know.

Q. The stock at that time was selling at 80 cents a

share profit, was it? A. No.



402 Christian Tjosevig et al. vs.

(Testimony of Christian T.josevig.)

Q. How do you get the 80 cents a share profit,

then ?

A. McDonald paid 15 cents a share for it in the

treasury, and the treasury stock in New York was

selling at a dollar a share, I understand.

Q. You were there then, weren't you? A. No.

Q. You understood the stock was selling in New
York at a dollar a share? A. Yes, sir.

Q. And there was 20 cents a share allowed as com-

mission to the broker, is that right?

A. So I understand, yes.

Q. If this pooling agreement ever went into exist-

ence' what was the reason for the company adopting

the resolution which has been exhibited in evidence

and read, holding up the issuance of your stock ?

A. I don't know; I never heard anything about

that until Mr. Gazzam spoke about it when they were

taking the depositions there in Seattle.

Q. Do you know^ of your own loiowledge that the

other members to this so-called pooling agreement

have not received their stock?

A. I don't think they have received anj^thing, be-

cause under the contract—the contract don't expire

until the first of June of this year, and if they haven't

paid us $175,000 cash and put $175,000 in the treasury

for the development of the [334] property, why,

they are out.

Q. That was all paid January 27, 1917—

A. No, it was done the 29th day of Juh^, 1916.

Q. But the final payments were made on the 27th

of January, 1917, w ere they not ?
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A. The final payments, but they wasn't due.

Q. I know, but the payments were made in ad-

vance, weren't they?

A. It didn't become due in advance; they paid me
for some reason or other.

Q. They paid you and closed up the deal ?

A. The deal is not closed up yet.

Q. Do they owe you any money ? A. No, sir.

Q. Do they owe Nels any money ?

A. Not that I know of, but if they haven't got

$175,000 in the treasury before the first of June we

don't receive any promotion stock and everything is

supposed to be turned back to the original owners.

Q. You released the stock that was originally held

between the two banks, the Scandinavian Bank and

the Bank of Cordova after you got your first pay-

ment, didn't you?

A. I have not, no, sir.

Q. How^ did you get the stock back ?

A. All the remaining stock that has not been sold

is treasury stock, and is supposed to be returned to

us or the Bank of Seattle, except for the first 200,000

shares of stock sold at 15 cents a share, and they must

place an equal amount of money in the treasury for

the development of the property, and then the Seattle

Bank issues to D. K. McDonald, as trustee under this

pooling agreement, 100,000 shares of stock for every

two hundred thousand shares of stock released by

this Scandinavian American Bank.

Q. That is all set out in the contract, is it not *?

A. The contract speaks for itself. [335]
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The COURT.—Gentlemen of the jury, the stock

transaction, you have nothing to do with. The testi-

mony about that is addressed to the Court, and you

have nothing to pass on in regard to that.

Mr. DONOHOE.—We have no objection to the in-

troduction of that third agreement. I haven't read

it, but we have no objection.

(Whereupon said agreement was received in evi-

dence and marked Defendants' Exhibit No. 13.)

Q. You testified Saturday afternoon that in July

1917 you and Andrew Halverson agreed that the

money then remaining in the bank was Andrew

Halverson 's—do I quote you correctly ?

A. Beg pardon.

Q. Did you testify Saturday afternoon that the

money in the First National Bank of Cordova, the

$17,000, was Halverson 's money?

A. What time do you mean?

Q. In July 1917.

A. No, I didn't testify to that.

Q. When did it become Halverson 's money?

A. It become Halverson 's money when I made a

sale.

Q. When you made a sale?

A. The $20,000; and when the Bank of Cordova

notified me in Seattle that $100,000 was released, why,

Andrew agreed to take the $17,000 that was left in

the bank and I give him $3,000 beside, and I drew out

all of it w^hen I give him the $3,000, and he was satis-

fied to take that that was in the bank.

Q. When did you agree to that ?
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A. Well, we agreed to that when the money was

released.

Q. When was that?

A. I don't know when that was.

Q. Was that in July ?

A. No, sir, it wasn't in July; it was in May or the

first of June.

Q. 1917? A. Yes, sir.

Q. Now, about the month of May or June, 1917,

you and Andrew Halverson had a positive agreement

that 3^ou had no more [336] interest in that

$17,000 tied up in the Bank of Cordova, and that it

was Halverson 's money, is that correct?

A. Yes, sir, that is correct.

Q. Do you remember making an affidavit in Mr.

Lund's office in the city of Seattle, on or about the

5th day of January, 1918—do you remember making

such an affidavit? A. I don't remember.

Q. For a continuance of this case ?

A. Probably I did.

Q. I hand you a copy of such an affidavit and ask

you if that is not a correct copy ?

A. I don't know about a correct copy—I don't see

my signature to it.

Q. Your signature isn't to it. I will ask you, did

you make an affidavit of that kind?

A. I don't remember.

Mr. DONOHOE.—At this time the plaintiffs make

a demand that the defendants produce the original

affidavit made by Christian Tjosevig on the 5th day

of January, 1918, a copy of which was served on Mr.
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Smith, as attorney for the plaintiffs, in Seattle, on

that date.

Mr. LUND.—I will see if I find the affidavit, if I

do I will produce it. It is not among my files here

now—it wasn 't filed. It is evidentl}^ an affidavit that

was intended to be used before your Honor when you

were in Seattle, on a motion for a continuance. I

don 't know whether I have the paper or not.

Mr. DONOHOE.—I will ask you at this time, Mr.

Lund, you being familiar with the affidavit that was

served on Mr. Smith, if you will state that is a copy

of the affidavit?

Mr. LUND.—I will not do so. It is my recollec-

tion that the affidavit was never signed by Mr. Tjose-

vig.

Q. (By Mr. DONOHOE.) Mr. Tjosevig, did you

at any time during [337] the month of January,

or at any time subsequent to the month of May or

June, 1917, state to your attorney, or any other per-

son, "there is $17,000 belonging to the affiant and

his wife and brother-in-law tied up by order of the

Court await—the result of this trial.
'

' Did you ever

make that statement to anybody ?

A. I don't know that I have.

Q. Do you say that you did or you didn't?

A. I don't remember whether I have or not.

Q. Do you remember making an affidavit for a con-

tinuance on the 5th day of January, 1918 ?

A. I don't know; Mr. Lund probably made out

some papers and asked me to sign them and I

probably never read them over.
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Q. Do you remember telling Mr. Lund, along about

that time, that you had $17,000 belonging to yourself,

your wife and your brother-in-law tied up in the bank

at Cordova under an order of this Coui*t awaiting the

result of this trial ?

A. Well, I don't know—told Lund there was

$17,000 tied up.

Q. Isn't it a fact, Chris, that subsequent to the 5th

day of January, 1918, you and Mr. Lund devised this

scheme of claiming that all this money in the bank

w^as Halverson's money and you had no interest in

it, and that up to that time you never made any pre-

tense but what it was the money of yourself, your

wdfe and your brother-in-law ?

A. No, I never did.

Q. When did you first arrive at the idea that that

money was Halverson's alone ?

A. It was in May or June, when I got the money

released, and I asked Andrew^ if he would take $3,000

and wait for the $17,000 until it was released from the

bank, and it w^as satisfactory to him.

Q. You testify at this time that you have absolutely

no interest in that $17,000? A. I have not. [338]

Q. None whatever'?

A. No, it belongs to Andrew.

Q. I hand you an unsigned copy of an affidavit

purporting to have been made b}" Christian Tjosevig,

dated the 24th day of January, 1918, and entitled in

this case, and ask you if that is a copy of an affidavit

vou made on that date ?
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A. I don't know—I don't see no signature in my
hand there.

Q. You camiot say whether you made such an affi-

davit or not ? A. No, sir.

Q. Now, if you made such an affidavit,—this is an

affidavit purporting to have been made for the pur-

pose of compelling the plaintiffs in this case to put up

a bond in order to hold the $17,000,—now, if you have

no interest in that money, as you claim, w^hy did you

make an affidavit requiring

—

A. Why, I was acting more or less for Andrew—

I

had his power of attorney to act for him.

Q. You have been acting for him right through,

haven't you? A. More or less, yes.

Mr. DONOHOE.—Mr. Lund, at this time the

plaintiffs demand of the defendants that they pro-

duce the original of an affidavit made by Christian

Tjosevig on or about the 24th day of January, 1918,

a copy of which was served on Mr. Smith.

Mr. LUND.—If such an affidavit is in my pos-

session I will produce it. As I recall, the Court dis-

posed of this matter without the use of these papers,

and they were not used or signed.

Q. The purchaser of the property, the Tjosevig

Kennecott Copper Company, when did they go into

possession of this property ?

A. Why, they went in possession in 1916.

Q. You know that at this time there is a suit pend-

ing against you and the Tjosevig Kennecott Copper

Company, in the District Court for the Third Di-

vision of the Territory of Alaska, to recover the Hoi-
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man interest in this property which you claim to have

transferred to Halverson in July, 1911, under the

authority of a power of attorney from Holman, don't

you? [339]

Mr. LUND.—I object to that as immaterial,

whether there is any question or defect in Halver-

son 's title, it isn't up to these people—they haven't

anything to do with any defect in Halverson 's title.

"What interest Halverson has was in no way in-

volved in the litigation, and these people cannot claim

any interest in Halverson 's interest.

The COURT.—The objection is overruled to that

question.

A. I heard so, yes.

Q. You have been served with papers, haven't you ?

A. No, sir,—no, sir, I haven't been served wdth

anything.

Q. Now, reverting to that option that you gave

William O 'Connor and Mr. Gillespie on this property

in September, 1912, did I assist you in making the

terms of that option, and figuring it out for you, what

to sell it for, or anything of that kind ?

A. You did not.

Q. Had nothing to do with it ?

A. Not that I know of.

Q. I had nothing to do with fixing the terms—do

you mean to say that I had nothing to do with the op-

tion when you gave that option to 'Connor ?

A. No, I give O'Connor an option; O'Connor

drawed it up at Chitina, and then he went to Cordova

with this option, and then he got

—
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Q. Now, if you will answer my questions we will

save a lot of time.

(Question read to the witness.)

A. No—not at Chitina.

Q. Mr. Hellenthal will hand you the original affi-

davit in the records of the case—I ask you if that is

your signature ?

A. That is my signature, yes, sir.

Mr. DONOHOE.—You need not furnish the last

copy I asked for. I offer that affidavit in evidence

at this time.

Mr. LUND.—No objection.

(Whereupon said affidavit was received in evidence

and marked Plaintiffs' Exhibit "T.") [340]

The WITNESS.—My wife did not sign it and An-

drew Halverson did not sign it.

Q. Now, this affidavit w^as made on the 24th day

of January, 1918, was it not ?

A. Yes, I suppose when the date is on it.

Q. I submit to you an affidavit signed by Christian

Tjosevig on the 6th day of March, 1917—that is your

signature, is if? A. Yes. sir.

Ql You made that affidavit?

A. Yes, sir—I didn't make it—the attorney

drawed it up and I signed it.

Q. You swore to it?

A. He had it all drawed up and asked me to come

in and sign it, and w^hen we went to Cordova we stop-

ped there about an hour or two, when the boat was in.

Mr. DONOHOE.—We offer that in evidence.

Mr. LUND.—No objection.
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(Whereupon said affidavit was received in evi-

dence and marked Plaintiffs' Exhibit "U.")

Mr. DONOHOE.—That is all.

The COURT.—Now, I want to ask you a question,

Mr. Tjosevig. Who were the locators of the 15 Tjose-

vig claims'? A. I was.

The COURT.—Did you convey them to anybody

up to the time you made this contract with Donohoe

and Smith?

A. Yes, I had given an option to Mr. George Haze-

let.

The COURT.—No, did you convey the claims to

anybody—sell them—get rid of them? A. No.

Mr. LUND.—Give anybody an interest in them ?

The COURT.—Yes, did you give anybody an in-

terest in them up to the time you made this contract

wdth Donohoe and Smith? What I am trying to get

at is, you located the claims'? A. Yes. [341]

The COURT.—Did anybody else have an interest

in them except Donohoe and Smith and your brother

Nels?

A. They didn't have an interest at that time; Nels

had an interest that I located for him.

The COURT.—You and Nels located them to-

gether'? A. No, I located them for Nels.

The COURT.—Then you and Nels were the only

owners that had any interest in those claims up to

the time you made the contract w^ith Donohoe and

Smith'?

A. I located Nels in, located George Hazelet in,
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located Ekemo in, and I gave Holman an interest

—

he wasn't located in.

Q. (By the COURT.) They were all parties to

this suit that Donohoe and Smith defended ?

A. No, sir; they were not. The Hazelet interest,

the Holman interest and the John Ekemo interest

were not parties to that suit.

The COURT.—But all the rest were?

A. The rest were.

The COURT.—Now, is that the same state of af-

fairs about the Nebraska 1 A. No.

The COURT.—In whose name was the Nebraska

located?

A. That was located in Charley Garw^ood. I said

a little while ago that all the claims w^ere involved in

the suit—they were not—the Contact Lode

—

The COURT.—No, I am asking you what I want

to know about it. The Nebraska was located in the

name of Garwood? A. Yes.

The COURT.—How about the Norway?

A. That is in my name.

The COURT.—Is the Norway and the Norway No.

2 the same claim ?

A. No, sir, the Norway No. 1 w^as a claim that was

originally located in 1903 and went by default, and

was located about three miles away, probably. [342]

The COURT.—Now, in the contract with Donohoe

and Smith, you mention the Norway claim, and in

the decree or advertising out it is called the Norway

No. 2. A. Well, it is the same claim.
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The COURT.—That is what I wanted to find out-
it is the same claim*?

A. Yes, it is meant for the same claim.

The COUKT.—In whose name was the Charlotte

located?

A. I think that was in mine—I couldn't be sure.

The COURT.—You made no disposition of that to

anybody except the persons who were concerned in

the litigation? A. No.

The COURT.—Now, the Dagny Marie, in whose
name was that located?

A. That was in Mrs. Tjosevig.

The COURT.—She made no conveyance of it up to

the time— A. No.

The COURT.—And the Carbonite Hill claim was

located in her name ? A. Yes, I think so.

The COURT.—And she made no conveyance up to

that time? A. No.

The COURT.—Now, this ConsoHdated placer is an

association claim of 160 acres? A. Yes, sir.

(Questions by the COURT.)

Q. Placer claim ? A. Yes, sir.

Q'. How much of it is on the low ground, or level

ground, and how much of it is on the hillside?

A. Well, that is pretty hard to tell, Judge.

Q. Well, approximately?

A. Well, I never measured it off, but 1 should

judge about one-third of it.

Q. One-third of it is what?

A. Or one-half, foUow^s the creek up.
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Q. Half of it is low ground, and half of it is hill-

side? [343]

A. The whole group is some if it—some of it is

exactly on the flat, some of it goes up the creek, as

the hill squeezes in on the flat with the creek and it

follows the creek, at the bottom of the hill.

Q. Now^, about this $17,000, I understand you to

say that you have no interest in that whatsoever ?

A. No, I received my money.

Q. You are interested in this lawsuit simply to

keep any judgment going against you for damages

for the sale of the stock ?

A. No, any judgment that is rendered against me,

I guess; I am made a party to the original suit.

Q. I mean so far as this $17,000 is concerned, the

claim against you is for this $17,000 and virtually for

damages for not turnin over that stock so they might

sell it at the market price. Now, if Donohoe and

Smith should release you from any claim of liability

for this stock, and should make an agreement with

Halverson by which he is to have, say, $2,000, and

they are to have $15,000 of this $17,000, you w^ould

be perfectly satisfied?

A. I do not understand what you mean.

Q. You have no interest^ you say, in this $17,000?

A. No, that is Mr. Halverson 's.

Q. That is Mr. Halverson 's? A. Yes.

Q. And if Mr. Halverson enters into an agreement

with Donohoe and Smith by which he is to get $2,000

of that $17,000, and they are to have $15,000, and you

are released entirely from any other claim of any
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kind, is it perfectly satisfactory to you?

A. Well, if Mr. Halverson makes that agreement

with Donohoe and Smith it is satisfactory to me.

Q. You will be dismissed from the suit, and Dono-

hoe and Halverson will settle this among themselves?

A. Yes.

The COURT.—All right—that is all. [344]

Testimony of Mrs. Eli Tjosevig, for Defendants.

Mrs. ELI TJOSEVIG, called as a witness on be-

half of the defendants, being first duly sworn to tell

tne truth, the whole truth, and nothing but the

truth, testified as follows

:

Direct Examination.

(By Mr. LUND.)
Q'. Give us your name, please.

A. Mrs. Eli Tjosevig.

Q. The English word is Helen. I told you so, and

hereafter your name will be Helen. It is not right

to be referred to by that name, so, after this, I will

call you Helen. You are the wife of Christian Tjose-

vig? A. Yes, sir.

Q. When were you married?

A. In November, 1906.

Q. Where? A. Home, in Norway.

Q. Then what time did you come over to Alaska?

A. 11 years to-day, since I landed in Valdez.

Q. How long did you live there?

A. Over 10 years.

Q. In Valdez all the time?

A. Yes, and I lived a whole winter at Kennecott.
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Q. You lived at Kennecott? A. Yes.

Q. Hov^ many children have you got ? A. Four.

Q. The youngest is here with you ? A. Yes.

Q. And how old is the oldest? A. Ten years.

Q. Do you remember when you and your husband

were holding down these claims up there in the moun-
tains? A. Yes, sir. [345]

Q. Whether or not your husband would go in every

summer to do the assessment work on those claims?

A. He did; and one summer he come up from

Chisna and his feet were sore and he couldn't walk

for I don 't know how many days.

Q. You remember one year he came in, you say,

and had a very sore foot ? A. Yes.

Q. Where did he come from? A. From Chisna.

Q. How far is that from Valdez?

A. I don't know—about 200 miles or so.

Q'. Did he go in, after all, that year, too ?

A. Yes, sir; he did, but he was home, I don't know

how long—rested up, and got his feet healed.

Q. You know this from your own knowledge and

not from what he told you—do you know yourself

that he made any effort that time to get Donohoe and

Brown and Lyons to send a man in in his place?

Not what he told you, but if you know that yourself?

A. No.

Q. Do you remember when he sold his horse ?

A. Yes, sir.

Q. An old white horse it was, wasn't it?

A. Brown.

. Q. And after that, how did he go in ?
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A. Packed on liis back.

Q. Now, it is in issue here, Mrs. Tjosevig, that

after you had had the lawsuit with Nels and you had

had Donohoe and Smith as your attorneys, and after

you had signed this written agreement w4th them

that they were to have 7VL> per cent in the claims for

whatever you and your husband and Andrew Hal-

vorsen should get, and after all this was done and the

suit was decided and ended, there was a new agree-

ment made orally, just talked about, wherein you

and your husband and Andrew Halvorsen was to do

the assessment work for Smith and Donohoe on those

[346] claims and they were to write papers and op-

tions and things in reference to the sale of the

claims,—now I ask you to tell the jury if such an

agreement was made. A. No, sir.

Q. Did you ever hear about anj^ such agreement?

A. No, sir.

Q. Had you ever given your husband any power to

make any such an agreement for you? A. No, sir.

Q. Did he at that time hold your power of attor-

ney? A. Yes, sir.

Q. Do you remember whether he did or not

—

whether he had your power of attorney at that time ?

Take a look at this power of attorney signed by you

the 26th day of May, 1916, and I ask you if that is

the power of attorney that you gave to your husband?

A. That is my signature.

Q. And that was given at the time that it is dated,

as far as you know? A. Yes.

Q. I want to make no mistake about this. This
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purports to be made on the 26th day of May, 1916

—

the paper looks older—if there is any mistake about

it—do you remember if any other power of attorney

was given by you to your husband than the one I

showed you? A. No, I don't remember.

Mr. LUND.—I want to introduce this.

Mr. DONOHOE.—The only objection I have to it

is that it is immaterial.

The COURT.—I will hear from Mr. Lund on that

proposition.

Mr. LUND.—Just to refresh her memory and to

show that she give a power of attorney in May, 1916,

and it isn 't probable that he had any power of attor-

ney prior to that.

The COURT.—The objection is sustained.

Mr. LUND.—You may cross-examine. [347]

Cross-examination.

(By Mr. DONOHOE.)
Q. Mrs. Tjosevig, do you know of your husband,

Christian Tjosevig, signing papers previous to May,

1916, as your attorney in fact in connection with this

property? A. I cannot remember.

Q. You don't remember if he did so sign them

whether you had given him a previous power of at-

torney or not? A. I couldn't say.

Mr. DONOHOE.—That is all.

(Witness excused.) [348] i
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V. A. PAINE, called as a witness on behalf of the

defendants, being first duly sworn to tell the truth,

the whole truth, and nothing but the truth, testified

as follows

:

Direct Examination.

(By Mr. LUND.)

Q. You are a practicing attorney in Juneau at the

present time ? A. Yes, sir.

Q. You were formerly connected wdth the office of

the clerk of the court of the United States District

Court at Valdez, were you not? A. Yes.

Q. In what capacity? A. Deputy clerk.

Q. At what time %

A. From January 1, 1910, to October, 1913.

Q. I show you here a receipt for $30, signed by

Edmund Smith, and marked Defendants' Exhibit No.

1, and ask you whether or not you know^ at the time

that receipt was given w^hat was the fees required by

the clerk's office to be paid for parties appearing as

defendants in a case?

A. The clerk required a deposit of $20.00.

Q. Assuming that an attorney appeared for three

parties, each party making a separate answer in the

case, what would be the clerk's fees required?

A. As long as they were all appearing on the same

side of the case, the fee would be $20.00 at that time.

Mr. LUND.—That is all.

Cross-examination.

(By Mr. DONOHOE.)
Q. That deposit that you spoke of, Mr. Paine, was
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an original deposit and did not necessarily cover the

entire expense of the ease ?

A. No, it was just the original deposit, [349]

Q. When that money was exhausted the attorneys

for the respective sides were compelled to put up an

additional deposit when demanded by the clerk'?

A. Yes, sir.

Q. And if it was not put up they were held for it

at the final settlement of the case? A. Yes, sir.

Q. In other words, the $20 did not cover all the

expenses—it was just the initial deposit required?

A. That was the initial deposit required to be put

up as an appearance fee.

Mr. DONOHOE.—That is all.

Redirect Examination.

(By Mr. LUND.)

Q. And it would be sometime before that was used

up, would it not ?

A. It would depend on how the case was con-

ducted.

Q. As each paper was filed in the clerk's office, a

charge was made for it? A. Yes.

Q. And each paper was charged at how much?

A. 10 cents; at that time every paper was filed was

20 cents—every paper that was recorded, there was

an additional fee for recording it.

Q. In an action concerning the title to a mining

claim where there would be a complaint, and then

the defendant would be filing an answer, and then

the plaintiff would be filing a judgment and decree,

the plaintiff prevailing, whether or not there would



T. J. Donohoe mid Edmund Smith. 421

(Testimony of V. A. Paine.)

be likely to be any additional charge than the $20.00?

Mr. HELLENTHAL.—I object—no sufficient

foundation has been laid and he cannot answer that

intelligently.

The COURT.—He may answer.

A. It was not a common thing for the $20.00 to be

exhausted.

Q. It was a common thing there would be quite a

little left of [350] the $20.00 when the case was

finished, wasn't it? A. Quite common.

Mr. LUND.—That is all.

Recross-examination.

(By Mr. DONOHOE.)
Q. There was a $12 trial fee charge, was there not ?

A. It was $12 if it was tried before a jury, and $6

if it was tried before the court.

Q. And if the losing party had any balance the

prevailing party took it down, did they not, to apply

it on their costs'?

A. No, sir; the balances were always returned to

the man who deposited them.

Mr. DONOHOE.—That is all.

Q. (By Mr. LUND.) And the attorneys in the

case,—was this a jury or a court trial, do you remem-

ber?

A. I remember some of the instances in the case,

but I cannot say whether it was a jury or court trial.

Mr. LUND.—That is all.

(Witness excused.)

Defendants rest. [3501/2]'
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REBUTTAL.

Testimony of Edmund Smith, for Plaintiifs (Recalled

in Rebuttal) .

EDMUND SMITH, one of the plaintiffs herein,

upon being recalled as a witness on behalf of the

plaintiffs, having been previously duly sv^rom, testi-

fied in rebuttal as follows

:

Direct Examination.

(By Mr. S. HELLENTHAL.)
Q. Mr. Smith, there has been some testimony in

this case in regard to a continuance in the case of

Tjosevig V. Tjosevig in 1910, will you explain that to

the jury?

A. My recollection is that it was during the winter

of 1911, or the fall term of 1910 of court—I am not

certain as to the date, however. I want to explain

that because of Mr. Tjosevig 's testimony. Mr. Tjose-

vig was some^^iiere away from Valdez—my im-

pression is, and recollection is, that he was in the In-

terior, out on the Government trail ; he says he was in

Cordova and that may be correct. At any rate it

was agreed betAveen him and me that as soon as the

case was set for a definite time I was to notify him,

which I did. I never heard from Mr. Tjosevig; and

I think the day before the case was set for trial,

—

Judge Brown had been trying to compromise and

settle the dispute between these two brothers during

the entire litigation, and Judge Brown suggested to

me continuing the case over the term and probably

we could get the boys together ; I told him that was

satisfactory, and we went to the courthouse and had
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the case continued. I did not know whether Mr.

Tjosevig had received my notice or not—he had not

said anything about it—had not let me hear from

him

—

Q. This was the day before the trial ?

A. It might have been the second day before, but

it was right up close to the day set for trial. The
morning the case was set for trial—that is, the day

that the case had been set [351] for trial, I went

down to the office that morning and Mr. Tjosevig was

there. I told him the circumstances and asked him

why he did not answer my communication, and he

said he was afraid to telegraph because the telegraph

line or the office might leak and Nils would find it out.

He said Nils was not in town and 'You have not done

right in continuing it, because we could take a default

against him." That was his remark at that time.

He made the remark that I appeared to be interested

in Nils ' welfare as well as his own, and I told him to

take his papers and get out, I didn't want to have

anything more to do with him, and that is th«^ way

Mr. Donohoe came to be in the case. Mr. DoLohoe

called me up a little later and told me Chris was there

and wanted him to go into the case, but that he would

not take a case that another attorney had. I told

him I was through with it, that I wouldn't have any-

thing else to do with it, and he could go into it if he

wanted to. Mr. Donohoe said he did not want to go

into the case

—

Mr. LUND.—^Cut that out—^that is not material.

The WITNESS.—The same conversation was re-
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peated in my office in the presence of Mr. Tjosevig.

They came down to my office and Mr. Donohoe said

he would not go into the case unless I remained in

it, and I told him I would remain in the case if we

had a definite understanding, and that contract was

the result.

Q. Now, the fees have all been gone into. The

Malvern case has been gone into by Mr. Tjosevig.

What connection did you have with the Malvern case ?

A. Nothing whatever. I never heard of it until

after the case was brought. I left Veldez in the last

days of January or first of February, and that case

appears—the answer was verified on the 6th day of

February, and I was not in Valdez [352] then.

I returned there about the 15th day of April, and

from that time on I was busy closing up' my personal

affairs and left there for good on the 15th day of May.

Q. Now, in regard to the contract, what was the

contract for ? What were the circumstances under

which that contract was drawn ?

A. As I stated, I refused to have anything more to

do with the matter unless a definite understanding

w^as had between us as to compensation, etc. There

had not been an}^ up to that time, and this contract

w^as the result. Mr. Tjosevig gave us the list of the

claims, consisting of this entire group, supposed to

cover every claim in the group—all the claims in con-

nection with the group in any way. I would not have

taken a contract and allowed him to hold out the key

claim or the valuable claims. He furnished us a list

of claims and it was embodied in the contract, and
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the second paragraph says that some of them are re-

locations of previous ones.

Q. How about the Contact and the Consolidated

Placer ?

A. I knew nothing about that at the time ; we took

his list as he gave it to us as comprising that entire

group of claims.

Q. That was to be the whole group, was it %

A. The whole group.

Mr. LUND.—If that is an attempt to add anything

to this written contract I object to it, it is imma-
terial—you cannot add anything to a written contract

by oral testimony.

The COURT.—That is elementary, Mr. Lund.

Q. Now, in regard to the Hazelet, Holman and

Ekemo interests, was there anything said about

those interests prior to the making of the contract ?

A. Yes, prior to the time Mr. Tjosevig first con-

sulted with me

—

Mr. LUND.— (Interrupting.) I object to that as

being another attempt to vary the terms of a written

contract. The contract [353] shows upon its

face that those interests are not involved in the liti-

gation or in the contract or in the decree, and oral

testimony establishing such a fact is inadmissible.

Mr. DONOHOE.—Let me call the Court's atten-

tion to the fact that the contract states it is to cover

all the interest owned by Halvorsen, Tjosevig and

Mrs. Tjosevig at the end of the trial, whether the

claims are in litigation or not.

The COURT.—If the parties got the interest of
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Ekemo, Hazelet and Holman after the decree was

signed this would not be admissible. If he owned

that interest at the time of the suit it would be ad-

missible. What do you offer this for ? For the pur-

pose of showing what his interest was in those claims

at the time of the suit?

Mr. HELLENTHAL.—Yes.

The COURT.—What his interest was at that par-

ticular time—the time the case was decided—that he

was the owner of the 3/48 interest I

Mr. HELLENTHAL.—Yes.
The COUET.—If it is offered for the purpose of

showing that at that particular time although the in-

terest was in somebody else's name he was really the

owner of the interest at the time of the decree I think

it is admissible. It is a matter for the Court any-

w^ay.

(AYhereupon the last question was read to the wit-

ness.)

A. There was.

The COURT.—Anything said by whom?
Mr. HELLENTHAL.—By Mr. Tjosevig in the

presence of Mr. Halvorsen.

A. By Mr. Christian Tjosevig, yes, in his presence

and out of his presence. It was discussed often in

the preparation of the case.

Q. What was said by Mr. Tjosevig at that time ?

[354]

A. He said he was the o^vner of these 3/48ths—the

Holman, Ekemo and Hazelet interest ; that they had

given this property to him but he had never got a con-
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veyance from them. He also asked me in the pres-

ence of Halvorsen how he could transfer these claims

to himself to get the title where the ownership was,

and I told him he couldn't convey them to himself,

it would look bad on the record ; that he could convey

them, if he held proper powers of attoi'ney, to some

third person, and then they could convey to him and

that would complete his record and nobody probably

could question it except those three parties ; but at all

times Mr. Christian Tjosevig claimed to be the owner

of these 3/48 interests, the Holman, Hazelet and

Ekemo.

Q. And it was on that consideration that you

signed the contract ?

A. Certainly. We were anxious to know what

property he owned and claimed.

Q. And you performed services pursuant to that

understanding? A. Absolutely.

Q. As to this copy of affidavit, I hand you here

what purports to be a copy of an affidavit in this

cause, have you ever seen that before ?

A. Yes, that was served on me, or in my office,

about the date that it bears.

Q. Who was that served on you by ?

A. I am not certain whether it was Mr. Lund in

person or not. His son served some papers later, in

the same condition—they were not signed. I called

Mr. Lund up on the phone and had a conversation

with him after this was served on me in regard to the

fact of its not being signed, and he told me the

original was signed, and he asked me to sign the
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names in the copy, which I did not do, but he told me
the original was signed. That was served as one of

the papers in this cause. [355]

Mr. HELLENTHAL.—I will have this marked for

identification.

(Whereupon said copy of affidavit was marked

Plaintiffs' Exhibit '^N" for identification.)

Mr. HELLENTHAL.—You may cross-examine.

Cross-examination.

(By Mr. LUND.)

Q. You stated here Saturday, I think, that you had

an offer for what you claim was your interest in the

shares of stock—that is, a party was willing to buy

that subject to the pooling agreement, did you not?

A. Yes, sir.

Mr. HELLENTHAL.—I object to that as not

proper cross-examination.

The COURT.—It is not proper cross-examination

on what went before ; but if you will first cross-ex-

amine him on the examination which has just pre-

ceded this, I will give you permission to put him on

the stand for further original cross-examination.

Q. In reference to the service of these unsigned

affidavits, Mr. Smith, now, you remember my son

,came up there with my papers ?

A. No, those were the other papers which I have

down at the hotel, a motion for a continuance, and

those last papers I called you up at that time, while

vour son was in the office ; none of them were signed,

either the originals or copies.
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Q. When these were served didn't you inu-vpt ser-

vice on the originals ?

A. No, that is a different time; I have the others

fastened together in my grip.

Q. Did I serve them myself personally ?

A. My recollection is that you did, but I am not cer-

tain
; but when I come to examine them after whoever

had served them had left the office I found they were

not signed, and I [356] called you up and told you

the original was not signed, and you told me to fill

in the copy, which I did not do.

Q. How could I get your acceptance of service

on these papers then ?

A. You could have gotten it from anyone in the

office if I was not there—from Judge Chester,

Mr. Worthington or Miss Phelan, my stenographer.

Any one of them in the office would accept service.

Q. Don't you remember that my son came up to

your office with these papers and you called his atten-

tion to the fact that the original was not signed ?

A. That w^as not this paper. I will bring those

papers up to you if you want me to.

Q. And the boy telephoned to me from your office

and asked me what to do about it, that you told him

they were not any good until they were signed, and

I told him to ask you to accept service on the original

and if I wanted to use them I w^ould have the original

signed?

A. No, I talked to you myself, Mr. Lund, and you

told me in that case—that wasn't this paper; I can

produce those papers—I have them in my grip at the
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hotel—I took up the phone and talked to you and you

said you had to get them off on the boat, and you as-

sured me that those would be signed, but those are not

this paper, and as an accommodation to you I ad-

mitted service of them in the condition they were in.

Q. In reference to this lien case where you ap-

peared for Mr. Malvern

—

A. I never appeared for Mr. Malvern, Mr. Lund.

Q. There is an answer here signed by your firm of

attorneys.

A. This typew^ritten copy that you have submitted,

that is the name of the firm I was associated with at

that time.

Q. At the time it was sworn to you were not in

Valdez, you say?

A. I was not in Valdez and had practically with-

drawn from the [357] firm and never had any

further business ; but I wish to say in this connection,

however, that had I been there I know of no reason

or any contract we had with Mr. Tjosevig, why the

firm should not have appeared in this cause, which

had nothing to do with this property.

Q. Now% have you got a copy of your answer in the

case of Nils Tjosevig vs. Chris Tjosevig?

A. I don't think so—I don't know. All of my
papers, Mr. Lund, that pertain to Alaska business,

I didn't take those out with me—I left those in

Valdez, and as I understand it they were destroyed

by the fire later on in Mr. Bunnell's office.

Q. You want the Court to understand that the

answer you filed in this case that is on record now in
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Valdez will show that the interest of Ekemo, Holman

and Hazelet was involved in that litigation?

A. No, it was not involved at all,

Q. And it is not involved in the decree of the court

that was rendered, was it?

A. I cannot testify as to what the decree contains

—

that speaks for itself.

Q. He, however, claimed to you that he also owned

the interest of Holman, Hazelet

—

A. (Interrupting.) Holman, Hazelet and Ekemo.

Q. And he consulted with you how that was to be

turned over to him ?

A. Yes, how it could be turned over to him.

Q. You knew all the time that this young man Hal-

vorsen had been doing work every summer on these

claims, didn't you?

A. I did not know who had been doing the assess-

ment work.

Q. Didn't you take any trouble to inquire how

Tjosevig alone managed to hold all those mining

claims? [358]

A. Why, I suppose that the subject of the assess-

ment work w^as gone into, because that was one, as

I understand it, of the issues in the case.

Q. But you have no recollection of it?

A. I have a recollection of talking on the subject.

Q. Whether or not this man Andrew Halvorscn

had been doing any of this assessment work?

A. My impression is—I am not positive on that

—

that the evidence showed and that they told us that

Mr. Halvorsen helped to do the assessment w^ork on
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this property—the entire property.

Q. And as a payment for that he was to receive the

interest

—

A. (Interrupting.) I never heard of that until I

heard of it in court here. Mr. Halvorsen claimed cer-

tain claims that were at issue, as I understand it

specific claims, but not these interests.

Q. Now, you prepared the contract between you

and Donohoe and Mr. Tjosevig about your fee in that

case, didn't you?

A. I believe Mr. Donohoe was present—I am not

certain.

Q. Why wasn't it specified in this contract that the

interest of these parties was included'?

A. It specifies that all of the interest of Mr. Tjose-

vig, Mrs. Tjosevig and Halvorsen was included in

that contract.

Q. Seven and one-half per cent of whatever was

left to them by the decree of the Court, wasn't if?

A. No, not what was left to them by the decree of

the Court—I don't recall it just that way. The con-

tract speaks for itself.

Q. With the Court's permission I will go back and

ask another question on what happened Saturday.

Who was the person in Seattle v>^ho offered to buy

your stock subject to the pooling agreement?

A. It was a man brought to my office by a man by

the name of—I think his name is Haskins or Hoskins

;

he is in the brokerage [359] office of Mr. MacFar-

lane. He brought him up to my office and negotiated

for this stock. He called me up on the phone and
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asked me if I could come to his office, but I was busy

and couldn't leave at that time, and he asked me if

I would see him if he came to the office, and I said I

would.

Q. I don't care about that—can you give me his

name? A. I cannot, Mr. Lund.

Q. The broker that came up with him that testified

in Seattle, don't you suppose he would know who he

was?

A. Yes. I guess he would know who he was. This

broker did not testify in this case. Mr. MacParlane,

who is associated with Mr. Haskins, testified in the

case.

Q. Why didn't you have the other broker who

brought this man up to your office testify in the case ?

A. I didn't see him. I met Mr. MacFarlane on the

street and asked him if he would come up and have

his deposition taken, and he said he would, and I got

this stipulation from you.

Q. You want the Court to understand that you are

testifying honestly under your oath that a man came

lip to your office, who was a stranger that you hadn't

seen before, and he offered to pay you 50 cents a share

subject to this pooling agreement, that neither you

nor he had seen?

A. I don't know whether he had seen it or not.

He said if it was a mere pooling agreement for time

that would make no difference to him, he was buying

it for an investment.

Mr. LUND.—That is all.

(Witness excused.) [360]
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Rebuttal) .

MARTIN J. LUND, called as a witness on behalf

of the plaintiffs, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. I hand you here Plaintiffs' Exhibit "N" for

identification, and ask you what that is—examine it

and state.

A. Why, it speaks for itself, what it is.

Mr. LUND.—I object to the question, to state what

it is.

Q. Was the original of that prepared by you?

A. I think so, yes.

Q'. And was this copy left either by you or your son

with Mr. Smith, and served in this case? A. Yes.

Q. It was served on Mr. Smith, a copy of that affi-

davit prepared by you?

A. Yes, it was served either by myself or my son.

My recollection is that I sent my boy up with these

papers, both the original and the copies; that neither

one had been signed at that time, and that the bo}'

telephoned me and said Smith had said these papers

were no good until they were signed, and then I told

the boy to ask Smith if he would just accept a copy

of them and I would have them signed afterwards.

Q. Now, Mr. Lund, I show you here an affidavit

purporting to have been made by yourself, Martin J.

Lund, on the 24th day of January, 1918—is that

signed by you?
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A. That is signed by me—my signature.

Mr. HELLENTHAL.—I would like to introduce

tliat in evidence.

Mr. LUND.—There is no objection—it is imma-

terial.

(Whereupon said paper was received in evidence

and marked Plaintiff's Exhibit "0.")

Mr. HELLENTHAL.—I would like also to offer

this exhibit "N" for identification. Is there any

objection to that? [361]

Mr. LUND.—Objected to on the ground that it is

not proven that the original thereof was ever ex-

ecuted by the parties.

Mr. DONOHOE.—The attorney has testified that

he served it as a copy of the then existing original.

Mr. LUND.—I said when they were served they

had not been signed, and Mr. Smith telephoned to

me and I asked him to accept service of it and I would

have it signed afterwards.

The COURT.—If there is no evidence that the

original w^as ever signed, of course, it is not com-

petent.

Q. I will ask you whether or not the statements

contained in that exhibit are true?

A. Why, I couldn't say as to whether the state-

ments there are true or not—I don't know- of my o\vn

- knowledge.

Q. Did Mr. Tjosevig make those representations to

you at the time

—

The COURT.—There is no statement in a paper

that is not signed.
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Q. Did Mr. Tjosevig make these statements to you

previous to your drav^ing this affidavit?

A. I will tell you this is not my way of practicing

law, but what I meant to convey in this affidavit was

that there was $17,000 in the bank up there, and that

it belongs and is payable to these parties.

Q. Belongs?

A. No, it may say belongs there—whose money it

w^as, there is not any question about.

Q. Did Mr. Christian Tjosevig make this state-

ment to you previous to your drawing this affidavit

:

"There is $17,000 belonging to affiant and his wife

and brother-in-law tied upon by order of Court await-

ing the result. Affiant was in Alaska last summer

and could easily have obtained certified copies of the

papers required"—that first statement—did he make

that statement to you?

A. I cannot now^ tell the jury the exact w^ords, or

what Mr. Tjosevig said to me when we discussed that

matter, but I can [362] say this, that my state-

ment

—

Q. Did he make a statement or words to that

effect?

A. Words to that effect; but I want to make this

explanation, that the matter we discussed w^as a con-

tinuance there; that I had just gotten into the case

—

his attorneys in Alaska resigned

—

Q. You know that Medley has never resigned up

to this day, don't you?

A. Within two weeks you noticed the case for trial

here, and I was in desperate circumstances to stave
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the thing off until I got my evidence, and I wanted

to show that you couldn't be hurt, that there was

$17,000 in the bank there to meet your judgment if

you got one, and that was the idea I intended to

convey.

Q. That it could not be touched anyhow, and this

was made under desperate circumstances?

A. Yes, it was.

Mr. HELLENTHAL.—That is all.

(Witness excused.) [363]

Testimony of Edmund Smith, for Plaintiffs (Recalled

in Rebuttal—Cross-examination. )

.

EDMUND SMITH, recalled for further cross-ex-

amination, having been previously duly sworn, tes-

tified as follows

:

Cross-examination.

(By Mr. LUND.)

Q. Now^, I show you, Mr. Smith, a motion for a con-

tinuance and ask you to look at it and state if that

was the motion for a continuance in the case that

you are talking about %

A. No, I think not, Mr. Lund. My recollection is

that this continuance that I speak of was by agree-

ment of Judge Brown and myself. This seems to be

a motion based on affidavit for continuance.

Q. So that it was another continuance that you

agreed to?

A. If that resulted in a continuance it was another

continuance, as I remember it.

Q. Isn't it a fact that this is a motion for a contin-
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uance dated the 30th day of March, 1910?

A. Yes, 1910. As I recall .this, it was a contin-

uance that was made probably in January. It was

the last part, as I recall it, of our fall term of court.

We had a term of court usually in November for the

fall, which continued up to, the spring-time, or until

February or March.

Q. In the January succeeding this? A. Yes.

Q. Then a continuance must have been granted

here on these papers ?

A. Undoubtedly was in 1910, because the cause was

not tried until 1911.

Q. This motion for a continuance is based upon the

affidavit of Nils Tjosevig. There is not one word

there showing that Nils was out of town, is there?

A. I have not read it. The affidavit I looked over

is sworn to by F. M. Brown before John Lyons, and

there appears to [364] be an affidavit attached to

that, but never executed. The motion apparently is

based on an affidavit of Fred M. Brown—I don't

know the contents of it.

Q. Do you know now whether that affidavit sets

forth that Nils is away from town?

A. No, I don't know what it sets forth. At the

time this first continuance was had Nils was out of

town—I don't know anything about where Nils was

when that continuance was made.

Q'. There were two continuances?

A. There were two continuances. I didn't recall

this, however, until you called my attention to it.

Q. There may have been more continuances ?
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A. There may have been more continuances for the

case was commenced in 1909 and tried and finished

in 1911—there were probably several continuances.

Q. Was that continuance a part of what you tes-

tified to about Nils w^anting you to skin his brother?

A. I never talked with Nils about it.

Q. But Chris told you he wanted you to skin his

brother in his absence?

A. That was a different continuance. This agree-

ment I referred to was a continuance between Judge

Brown and myself.

Q. And if this continuance did not result in the

making of this w^ritten agreement that you were

talking about—that written contract that you were

talking about

—

A. (Interrupting.) No, that was the year before.

Q. You remember when Judge Overfield was hold-

ing court?

A. I remember Judge Overfield holding court, yes,

sir.

Q. Do you remember Judge Overfield holding

court that term?

A. I don't remember just the date. I know Judge

Overfield was the judge of that division and held

court there.

Q. Do you remember whether Judge Overfield was

the judge there the following year? [365]

A. The year following what?

Q. Following 1910, when this motion for a contin-

uance was made.

A. Well, I don't know whether he w^as or not, Mr.
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Lund. We had several changes of judges about that

time,

Q. So you think after that motion for a contin-

uance in 1910, you consented to another continuance

shortly before the trial in 1911?

A. That is my recollection, Mr. Lund. That is the

rock that Mr. Tjosevig and I split on, was because I

consented to the continuance.

Mr. LUND.—I ask to have these papers marked

for identification.

(Whereupon saidjDapers were marked Defendants'

Exhibit No. 16 for identification.)

Mr. LUND.—That is all.

(Witness excused.) [366]

Testimony of T. J. Donohoe, for Plaintiffs (in

Rebuttal).

T. J. DONOHOE, one of the plaintiffs herein, be-

ing first duly sworn, testified on behalf of plaintiffs

as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Your name is T. J. Donohoe? A. Yes, sir.

Q. You are a practicing attorney at Valdez?

A. Yes, sir.

Q. And you are one of the plaintiffs in this case ?

A. Yes, sir.

Q. Do you know the defendants Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen?

A. I know Christian Tjosevig and Andrew Halvor-

sen, and I just met Mrs. Tjosevig.
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Q. How long have you known Christian Tjosevig?

A. I think I met Christian Tjosevig in 1903 in

Creek.

Q. What has been the extent of your acquaintance

with him?

A. From that time on it was just an ordinary ac-

quaintance until, I think, about 1909.

Q. Do you remember the case of Tjosevig vs.

Tjosevig and others? A. Yes, sir.

Q. When were you first consulted about that ?

A. Shortly after the case was filed. Now, I don't

remember the date when the case was filed, but be-

fore the time was up for answering Mr. Tjosevig

came into my office and had a short conversation with

me. I would fix that at sometime early in 1910.

Q. That is the time you think it was ? A. Yes.

Q. Did that result in any agreement between you

and Mr. Tjosevig?

A. No; Mr. Tjosevig wanted me to take his defense

in the case [367] and wanted me to agree to put

up the costs and carry it through the Circuit Court

of Appeals, if necessary, for an interest in the prop-

erty, and I refused, and our negotiations ceased at

that point.

Q. What was the next negotiation you had with

Mr. Tjosevig, if any, in relation to that case?

A. I think it was early in January, 1911.

Q. State fully to the jury and Court what those

negotiations were.

A. Mr. Tjosevig came to my office and either said

he wanted me to take the case or wanted me to help
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in the case, and I told him all right, if it was satis-

factory to Mr. Smith, and I called Mr. Smith up on

the telephone—his office was about two blocks from

mine—and I told him Tjosevig was up there and

wanted me to go in on the case, and as I remember

it. Smith said he was through, and we talked for a

little while, and he finally said, "You and Tjosevig

come down and we will talk it over." So we went

down to his office. In that conversation there

was some misunderstanding or apparent mis-

understanding between Mr. Smith and Mr. Tjose-

vig—I had no knowledge of the details—but

we talked the matter over and agreed on the terms,

as embodied in the contract of January 12, 1911; and

in that contract it was agreed that Tjosevig

—

Mr. LUND.— (Interrupting.) Well, of course you

know

—

Mr. DONOHOE.—All right, I will stop.

Mr. LUND.—The contract speaks for itself.

, The WITNESS.—Yes, but when it came to the

drawing of the contract

—

Q. (By Mr. HELLENTHAL.) What was the con-

tract to covert

A. It was to cover our services in the case that was

then pending against Chris Tjosevig, Eli Tjosevig

and Andrew Halvorsen [368] by Nils Tjosevig

and two mtervenors, Charles Garwood and (xust

Dgarf.

Q. Wliat ground was it to cover?

A. It was to cover Avhat is commonly known as the
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Tjosevig group of claims—not all of the group in that

neighborhood, but it covered the 15 Tjosevig claims

and three or four other claims—I couldn't state the

names offhand; but when we agreed on the contract

I said to Tjosevig, "Give Mr. Smith a list of the

claims in there, and he will embody it in a contract

setting out our agreement."

Q. Was that to be part of the claims, or was it to

be all of the claims'?

A. It was to be all of the claims in that section and

contiguous, either owned by Christian Tjosevig, Eli

Tjosevig or Andrew Halvorsen.

Mr. LUND.—I wish to make a motion to strike out

all of the testimony in reference to what the inten-

tion between the parties was at the time, and what

property w-as to be included in the contract, and all

that. I state to the Court that I make this objection

now once for all, that I contend that that contract is

in no way ambiguous, that it is plain, any one can

read it and know what it contains, and I object to any

testimony tending to show that there w^as other prop-

erty and other considerations involved in that con-

tract—it is incompetent and immaterial evidence.

The COURT.—That point is a substantive point of

law.

Mr. LUND.—Your Honor would not hold that by

allowing him to testify I waive that right?

The COURT.—No, certainly not.

Q. (By Mr. HELLENTHAL.) That was the pre-

liminary arrangement before this contract was en-

tered into? A. Yes, sir. [369]
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Q. Who drew the contract i

A. Mr. Smith drew the contract, and the next day

we had a meeting in my office and Mr. Smith brought

the contract up there. At that meeting, which was

held primarily to execute the contract, there w^as

present Mr. Chris Tjosevig, Mr. Andrew Halvorsen,

myself and Mr. Smith.

Q. At this time was there anything said about

Hazelet, Ekemo and Holman ?

A. Yes, there was. In the meantime, since the

conversation we had in Mr. Smith's office, I had pro-

cured the joleadings in the case as they then stood, and

besides the original suit between Nils and Christian

Tjosevig, Andrew^ Halvorsen and Mrs. Tjosevig, two

intervenors had appeared. Gust Dgarf and Charles

Garwood, claiming an interest in it. In the con-

versation we had just at the time the contract was

signed I asked Chris about the ownership there, as

I was anxious to get a line on the situation, and he

told me that he had located—in the original Tjose-

vig locations he had located one claim in his name,

the next in Nils' name, the next one in his, the next

in Nils', and so on do^vn, and that he had located five

claims under powers of attorney, under which he had

an arrangement that he was to have half and the

piincipal for w^hom he was acting was to have the

other half interest ; that the entire group amounted

to 24 claims, and that they had come to some sort of

an understanding some time in previous years, that

they would lump those claims together and hold un-

divided interests according to the interest they had in
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the entire group. Well, as Nils Tjosevig was in

Court, and also Dgarf and Garwood and Chris and

his wife and his brother-in-law Andrew Halvorsen, I

then asked him if Hazelet, Ekemo and Holman still

retained their interest and he said no ; he said that

after the Hazelet option, which had been previously

given on the property, I think in 1906, had expired,

after [370] Leavensaler had done the develop-

ment work upon these claims, that these parties had

told Chris that they might have their interest

—

Mr. LUND.—I note the same objection I made this

morning, and have the same ruling.

The WITNESS.— (Continuing.) That he might

have their interest ; that they were through, and that

he, Chris, was at that time the owner of those three

interests. Halvorsen was present at the time, and it

was during that meeting that the contract of the 12th

day of January, 1911, was executed.

Q. That contract that we have offered in evidence

in this case ? A. Yes, sir.

Q. It has been in your possession ever since ?

A. Yes.

Q. And has that contract ever been recorded ?

A. No, sir.

Q. Now, what did you do pursuant to the contract ?

A. Pursuant to the contract we went ahead and

tried the case. I think about the early part of Feb-

ruary, 1911, the case w^as tried—it was tried within

two or three weeks after I went into the case, and

Judge Cushman, who tried the case, took it under ad-

visement for some time, probably about 30 days, and
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then rendered a written opinion in the case.

Q. Did you have a talk with Christian Tjosevig

shortly after the opinion was rendered ?

A. Yes ; I think it was the day the opinion was

rendered.

Q. What was said and done at that time ?

A. Well, there was practically nothing. As near

as I can remember the story, probably Mr. Tjosevig

stated the facts. He came in my office and I was

busy. He said he had heard down town that there

had been an opinion rendered, and I told him yes, and

that is about all I remember. I think I said at the

time that the opinion was practically all [371]

right save I did not believe under the testimony that

Garwood and Dgarf should have gotten any interest

in the claims. Then he went out—I was busy at the

time and he went out.

Q. Did you use any sarcastic language to Mr.

Tjosevig.

A. Not that I remember—I don't think I did.

Q. Did you have any other talk with Mr. Tjosevig

on or about the time the decree was rendered ?

A. Yes, sir ; when Messrs. Brown and Lyons pre-

pared findings in accordance with their understand-

ing of the opinion of the court and prepared their de-

cree, I objected to some of the language in the decree,

and it hung fire for two or three days, and then the

decree was entered. I think it w^as the next day after

the decree w^as entered—it might have been two or

three days after—I am not quite sure ; it was not more

than ten days after—Mr. Tjosevig came into my office
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and we had a long talk regarding the situation. At

that time I had a copy of the decree in my office and I

showed it to Mr. Tjosevig and explained to him the

details of it. Now, do you want that conversation

that took place ?

Q. Yes, I would like to have exactly what took

place at that time.

A. When Mr. Tjosevig came into my office first he

asked me if I could lend him $500, he said he was

hard up. I told him no, I could not, but I said, "I

will try and see if I can help you to get it,
'

' and I sug-

gested that I would see John Lyons for him. He
usually had a little money that he was putting out;

and I also suggested that he see Millard. Millard had

been interested in that country a good deal through

having taken options on various pieces of property,

and he thought possibly I could do something with

Mr. Millard. Mr. Millard at that time was out of

town, but we went on with [372] the conversation,

and in the course of the conversation he asked me

what we wanted for our share in the property, and I

told him I didn't know, it was a side issue with us, but

that it was his life work and for him to go ahead and

make any kind of a deal he could and that we would

stand by it and take 71/2 per cent of whatever pro-

ceeds he got from it, to which he said, "that is fine."

Then the question came up about doing the assess-

ment work, and Mr. Tjosevig said to me, "Your as-

sessment work on those claims is very small, will not

amount to much more than $3.00 a claim a year";

and he said, "I will be inside most of the time and



448 Christian Tjosevig et al. vs.

(Testimony of T. J. Donohoe.)

yon and ]\Ir. Smith are out here, and if you and Mr.

Smith will agree to try to get a purchaser for this

property, do what you can from time to time, and will

draw the contracts in relation to the sales and look

after our joint interests from a legal point of view in

those claims I will do your assessment work," to

which I agreed. Then the question came up and I

said to Mr. Tjosevig, "How about the deed to Smith

and me r '

'

' Well,
'

' he said, " it is this way ; I don 't

w^ant to give you a deed for fear you wdll sell

your little interest out to Mr. Birch, Steve

Birch." I asked him what effect that would

have on him and he said that if Mr. Birch

got a small interest in it he w^ould work around

probably until he jockeyed him out of the en-

tire property, and cited the fact that that w^as what

was done in a large measure in the Kennecott mine

;

that Mr. Birch first had a small interest, and after-

wards acquired it all. He also stated, or rather asked

me if I was attorney for Mr. L. C. Dillman, and I said

I was, and he said, "don't you think you could renew

negotiations with him?" And I told him I thought

so.
'

' Now, '

' he said, " if I give you a deed it wall show

your interest in the property and probably you

couldn't deal as well with Mr. Dillman as you could if

he [373] didn't know that you had an interest in the

property," and I told him that w^ouldn't make any

difference. Then he said, "I have got control of the

property as it now stands under the decree." I

asked him how. '

' Well, '

' he said, " I got 21i/2/48ths

under the decree and I ow^n the 3/48 of Holman,
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Hazelet and Ekenio, which gives me 24V2/48ths

against the other side's 23i/>/48. " I tried to explain

to Mr. Tjosevig that that did not give him control

because he was a tenant in common with the other

holders, and it did not give him control as though

he owned the majority of the capital stock of a cor-

poration, but I did not convince him ; he still believed

by that arrangement he had control of the property.

I then agreed with him that would not demand a deed

and that the property might stand in his name and

Mrs. Tjosevig 's and Halvorsen's until a sale was

made and then we would get 71/2 per cent of the pro-

ceeds, to which he agreed. He also stated as an ob-

jection to giving a deed that where the title was cut

up in so many people that it was hard to handle it,

and that he could handle the property better in his

own name and make a sale, and that it would take

less signatures to do anything with the property, and

on those various objections that he made we did not

demand the deed at that time.

Q. Were these things subsequently gone into with

Mr. Smith in the presence of Tjosevig?

A. Yes, sir. At the end of that conversation I told

Mr. Tjosevig that I was quite certain Mr. Smith

would ratify what had been done, and that I would

see Smith and let him know. I saw Mr. Smith that

day and he said yes, when I related to him the agree-

ments Tjosevig and I had reached—"yes," he said,

"that is all right." He said, "Tjosevig has been in

talking to me on the subject too." The next day

after that conversation Mr. Tjosevig appeared in my
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office [374] again ; I think it was about noon time,

and we were discussing about getting up a letter to

Dillman, and while we were discussing Mr. Smith

going home to lunch passed my office and I called him

in and told him, "Now," I said, "the three of us are

here, let us have a distinct understanding of this

situation"; and I related what had been talked over

belEween Mr. Tjosevig and myself, and we all three

ratified the agreement at that time.

Q. Did you do anything towards trying to dispose

of this property to Mr. Dillman ?

A. Yes, sir. Mr. Tjosevig came to my office that

night and we discussed the proposition of Mr. Dili-

man and agi'eed on a price for the whole property,

including Nils' property, I think at $150,000, and Mr.

Tjosevig gave me a statement, the substance of which

I jotted down, the proper description of the property,

what work had been done and what ore was shown up

on it, the situation as to the railroads and everything

of that sort, and I was to go over to the courthouse

the next morning and withdraw one of the exhibits

that had been filed in the case, which was sort of a

homemade plat of the property, and I was to prepare

this statement he gave me into a tj^ewritten letter to

Mr. Dillman. The next day I did that, and that

afternoon, I think it was, Mr. Tjosevig came in and

said it was all right, and I sent that off to Mr. Dili-

man. That was the first attempt I made to do any-

thing with the property after I became interested.

Q. Did 3^ou succeed in getting Mr. Dillman inter-

ested?
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A. Yes, I did. I had bad the matter up with Mr.

Dillman previous to the Nils Tjosevig suit, but before

we had gotten very far in the negotiations this suit

was started and that ended those negotiations. In

my letter to Mr. Dillman of 1911 that I just testified

to, I explained that the situation [375] had

cleared up by the decree of the court and I thought

we could arrange to convey good title. I wrote that

letter to Mr. Dillman and sent it off. Later in the

summer, I think Mr. Tjosevig had been in and around

Slate Creek, and when he came out I had received

word from Mr. Dillman. Mr. Dillman at that time

was either in Fresno, California, or Los Angeles,

California—I am not sure w^hich—but anyway he

wrote me authorizing me to close a deal for the prop-

erty, and Chris assured me at that time that he could

get an option for the Nils interests, including Nils,

Browm and Lyons, Garwood and Dgarf, for $50,000,

so we discussed the details of the option and I drew

an option. I also drew an option from the Nils

crowd to Chris, and provided iii nw option to Mr.

Dillman an assignment of this option that Chris was

going to get from the Nils people.

Q. What w^as done with this option that you pre-

pared ?

A. Chris came in the next day, I think, after the

options were written, and he said, ''I have got to

work for a living"—But just before I get to that,

this option was to provide for the expenditure of

$15,000 upon the property by way of development

work, and as I recall it they were to commence
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operation within 60 days after the final execution of

the agreement. When Chris came in the next day he

said, "I have to work for a living, and I want a job

with that outfit." I told him all right, I could ar-

range that by letter with Mr. Dillman. "No," he

said, "I want that in the contract"; and I asked him

what w^ages he expected and he said $150.00 a month

and board, and I told him all right. So I redrew a

portion of the contract the next day and inserted

that. When he examined the contract again he said,

"I want to be boss." I asked him to explain what

he meant by that, and he said, "I want to have the

direction of where that money [376] is to be

spent. When Leavensaler did his work in there

previously he did it in the wrong place.
'

' Well, I ex-

plained to him how utterly impossible it would be to

induce a man to spend his $15,000 that way, and when

Mr. Tip-jevig's attention was called to the fact that he

was not a mining engineer and that we could not pos-

sibly expect them to agree to that he said, " If I can-

not have it that way I won't sign the option at all,"

so everything ceased right there on that trade.

Q. About that time or near that time, along there,

were jovl ever approached by Mr. Tjosevig in regard

to trying a lien case against Malvern ?

A. I have no recollection on that; he might have

come in my office to get me to draw a lien and I might

have been busy and told him to go to Joe Murray ; if

I were busy I w^ould have told him so, but I have no

recollection of telling him that.
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Q. Did you ever tell him you were quitting the

practice ?

A. No, I had no intention of quitting the practice.

Q. Now, what, if anything, did you do in regard to

procuring money from Mr. Millard?

A. Well, as I stated before, at the time Mr. Tjose-

vig made the request for a loan of $500 I thought Mr.

Millard was out of town. He came back and before

Mr. Tjosevig came back from the Slate Creek coun-

try I had had a conversation with Mr. Millard. At
that time I was Mr. Millard's attorney in some of the

corporations he was representing and Mr. Smith was

the attorney in some other corporations Mr. Millard

was in—Mr. Millard was quite an extensive operator

up in that country ; he was operating in three or four

sections. I talked to him about lending this money to

Chris. I don't know that he gave me any definite

answer, but at the time the mortgage was executed

and before the money was paid to Chris, Mr. Millard

[377] brought the mortgage to my office. I think

the mortgage was drawn in Mr. Smith's office. He
asked me if that Avas all right and I told him yes, it

was all right but that Mr. Smith and myself had an

equity in the property, and that I would draw up a

waiver in his* favor waiving our right to this equity,

or making out equity subject to this moi'tgage, which

I did; and Mr. Smith executed it and I executed it

and I delivered it to Mr. Millard at that time.

Q. Now, Mr. Donohoe, what, if anything, did Mr.

Smith— When did Mr. Smith leave Valdez?

A. Sometime in the spring of 1912.
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Q. Was there any arrangement entered into be-

tween you and Mr. Smith when Mr. Smith was leav-

ing there *? A. Yes, sir.

Q. What was that arrangement f

A. Why, about the time Mr. Smith was leaving he

brought up tw^o or three small interests that he had

pending, and he asked me to look after them for him,

and while there he said, "How about this Tjosevig

proposition ? I am going out to Seattle, and will you

carry on our part of the agreement!" And I told

him I w^ould, and he stated to me that if there was

any charge he would pay his portion of it, and I told

him there would be no charge as far as I was con-

cerned, that I would attend to anything for Mr.

Tjosevig that we agreed to do.

Q. What, if anything, did you do then in the way
of interesting any people in this property during the

year 1912 ? Did you do anything wdth Mr. Steve

Birch?

A. Yes, I did. I think, however, previous to that

time I had taken the matter up with the United

States Mining and Smelting Company [378]

Q. What, if anything, did you do with the United

States Mining and Smelting Company ?

A. I was in their office in Boston in 1910, and at

that time discussed somewhat the Alaska situation

in our section from a mineral standpoint, and they

told me if I got anything big to submit it to them;

so I wrote them a statement regarding this property

as I had learned it from Mr. Tjosevig. They re-

ferred me back to a branch office they had opened in
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Seattle, or were about to open, and told me to com-

municate with that office. I did, and I told them at

the Seattle office that I expected to be in Seattle

shortly and would take it up with them personally,

and in about a month or six weeks after that—it may
have been two months—it was along in July, or Au-

gust, probably August, 1912—I took it up with them

in their office in Seattle in the Hoge Building. I

think I first met Mr. Muir and went into details with

him explaining this proposition, and he said to some

back the next day. I did so, and I think at that time

I met Mr. Anderson. Mr. Anderson did not go much

into details; he said, "Your proposition is not at-

.tractive because we do not want to go into that

country where we will be subject to the Guggenheim

railroad.
'

' But previous to going to Seattle, Mr. Mil-

lard w^as going east—I think to Chicago—on some

mining ventures, and I asked him if he wanted a

chance at the Tjosevig property. Well, he said he

didn't think that he could handle it, and he wouldn't

want to take an option, but he said, "If you will write

out a statement of the conditions and what showing

there is in there I will take it along with me and see

if I can do anything with it"; and as I remember, Mr.

Christian Tjosevig came to my office and we got up

such a statement and gave it to Mr. Millard; and

about that same time Mr. Tjosevig asked me if I

thought I could [379] do anything with Mr.

Birch—Steven Birch—to sell the property as a whole.

Well, I told him I didn't know, there was nothing

like trying; so I wrote Mr. Birch a long letter on the
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subject and got a reply from him that Mr. Duncan,

one of their experts, was in that country and would

examine the property. That is all I ever heard from

that proposition, and Mr. Millard was not able to do

anything with the property, on his deal.

Q. Now, did you ever have any dealing with Mr.

Tjosevig in regard to getting Lyons and Brown, or

making arrangements wdth Lyons and Brown for the

doing of the assessment w^ork?

A. Yes, I had such a conversation.

Q. You may state what it w^as

—

A, Mr. Tjosevig met me—I don't know where

—

it might have been in my of&ce or it might have been

on the street somewhere—but he said, "I am going

in to do the assessment work and it would help out

if you could get a contract for me from Brown and

Lyons and Garwood and Dgarf to do their work for

them"; and he asked me to see them. I promised to

do so. The next day, or that evening, I guess, I met

Mr. John Lyons and told him what Chris wanted.

"No," he said, "we have an arrangement with Nils

for doing our assessment Avork, and we would not

want to make any deal with Chris"; and I told Chris

the next day, and the matter dropped there.

Q. Did he at any time ask you to contribute your

portion of the assessment work?

A. He never did at any time.

Q. Did he say anything to you about it at that

time?

A. No, sir; not at that time or any other time.

Q. Now, what other dealings did you have during
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the year 1912 in reference to that property?

A. Well, in September, after I had returned from

this trip to Seattle, 1 got a letter from Mr. Tjosevig

telling me that he [380] had bonded our interests

in the property to Mr. O'Connor. That letter is on

file here—I forget the number.

Q. It has been introduced in evidence?

A. Yes. A few days later, or probably on the same

boat that the letter reached me, a young man by the

name of Gillispie came to Valdez, and told me that

he and 'Connor were in together on the option and

showed me the option. He said he wanted to ex-

amine the record in the recorder's office, and I told

him I wanted to see the option. The option was very

poorly drawn from the standpoint of the seller. I

remember one thing as I recall it now—it did not pro-

vide

—

Q. Have you a copy of the option now?

A. No, I have not.

Mr. HELLENTHAL.—I would like to make

demand on Mr. Tjosevig to say whether he has the

original option to Mr. O'Connor.

Mr. TJOSEVIG.—To my sorrow, I have not got

it-

Mr. HELLENTHAL.—You have not got it?

Mr. TJOSEVIG.—No.
The WITNESS.—Well, one of the points that I

picked out that did not look - good, was that the

optionee was not required, in case of default, to leave

any machinery or improvements he put upon tlie

ground on the ground, and while I was examining the

option Mr. Gillispie went to the recorder's office,
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which was a few doors away, to examine the title.

He came back in a little w^hile, and he said, "That title

is all balled up"; he said, "The option calls for certain

claims I find standing in other people's names." He
said, "The interest of Hazelet, Ekemo and Holman

stand in their original names"; and there were some

other outstanding claims, I think three, one standing

in the name of Lawdon, and two in the name of a man
by the name of Bruner, I think it was,—there were

two Bruners,—and he said, "I want that rectified."

So w^e worked around at it for awhile and finally we

drew a new option—I spent a [381] couple of days

on it—we drew a new option, but the option was

never signed.

Q. Did you write to Mr. Tjosevig in regard to it?

A. Yes, sir; I wrote Mr. Tjosevig, and it is my re-

membrance that I sent him a copy of the new option.

The understanding, as I remember it, was that Mr.

Gillispie was to go back into the Chitina country and

have the option re-executed, and I wrote to Mr.

Tjosevig telling him the situation.

Q. Did you ever receive a reply from Mr. Tjose-

vig? A. No, not that I remember of.

Q. What, if anything, did you do in regard to the

property under the agreement you had with him in

lieu of the assessment work?

A. That was in 1912. In 1913 Mr. Walter Holden

from Boston was in the Valdez country, and he had

been previously interested in property in the vicinity

of the Tjosevig property, and I met him one night

and asked him if he wanted to consider Tjosevig 's
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property, and he said he would. 1 think it was the

next day we had a meeting in my office, Tjosevig,

Holden and myself, in which we discussed the terms

of the option. Chris Tjosevig insisted that he

wanted $100,000 for the interest that he had in it

—

this is, his, mine. Smith's, Mrs. Tjosevig 's, and An-

drew Halvorsen's, and Holden said he would not take

the option at that. Then I suggested that we give

him an option on the joint property—that is the

property that the Nils Tjosevig outfit were interested

in and the property that the Chris Tjosevig outfit

were interested in, for $100,000; and that Chris would

give him an additional option on the claims the Nils

people were not interested in, for $50,000, that was

carried out. I think there is a copy of one of those

agreements introduced in evidence. [382]

Q. Was there any modification of the agreement in

regard to the assessment work afterwards?

A. Yes, that agreement, as I remember it, was fin-

ally executed on the second day of June, 1913, and Mr.

Holden—we were delayed in executing that option on

account of Brown and Lyons, who were representing

the Nils outfit, had not received their power of at-

torney from Nils to execute it, and in the meantime

Mr. Holden went back to Boston. The option was

intended to be executed some months previous to the

time it was executed, and when Mr. Love, who was

acting as agent and attorney for Mr. Holden, sent the

option back, Mr. Holden said he would not agree to

bind himself to do the assessment work and unless

that was eliminated from the original option he would
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quit where he was, so we drew up another agreement,

1 think on the second of July, in which we eliminated

the requirement of doing the assessment work.

Q. At the time the original option was entered

into you were present and signed the original op-

tion *?

A. Yes, sir. Now, I remember what Mr. Tjose-

vig said about that yesterday—that I was not pres-

ent, that I was down at Fidalgo. I might have been

at Fidalgo Beach a day or even tw^o days, but I was

not away at that time more than two days. I know

I executed the option about the same time the other

people executed it. Naturally those options were

drawn in my office and I dictated them, I think.

Anyway, they w^ere drawn in my office.

Q. Was there anything else done in 1913?

A. No, I don't remember anything else in 1913.

Q. What, if anything, was done by you in 1914?

A. Well, about the first of August, 1914, 1 went out

to San Francisco and was gone six months. While

in San Francisco I tried to get various and numerous

parties interested, but [383] could not do it. The

reason for that was, or one of the reasons, through

about the latter part of 1913, through all of 1914 and

the first part of 1915 copper was very low—metallic

copper was quoted at around 11 to about 131/2 cents

—

and it was utterly impossible to get anyone inter-

ested—at least, I found it impossible to get anyone

interested in copper at that time, and I could not in-

terest any of the parties in San Francisco that I took

it up with.
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Q. How many parties did you take it up witli while

in San Francisco? A. Tliree that 1 remember of.

Q. You heard Mr. Tjosevig testify about the

Shushanna proposition, what about that 1

A. What year was that?

Q. In 1913.

A. In 1913, if that is the year of the Shushanna

rush, I am not clear on it; Mr. Tjosevig met me on

the street one day and we got talking about the

Shushanna, and he w^anted me to grubstake him, and

I think he said $300, as he testified. I refused to

grubstake him. I remember in his testimony the

remark he made that I said I didn't have money
enough to do my assessment work. I haven't any

recollection of that at all, but if I did say that it

w^ould have no reference to the Tjosevig group, be-

cause at that time I was backing two or three groups

in and about the vicinity of Valdez and Prince

William Sound.

Q. And during that time, did he ever ask you for

your proportionate share on the Tjosevig group?

A. He never did at any time.

Q. Now, what is the value of those services that

you performed?

A. Well, previous to that there was one more effort

I made to make a sale.

Q. You may state what that effort was. [384]

A. In December, 1914, 1 got in communication with

Mike Sullivan at Cordova. In fact, he w^rote me a

letter asking me if there was any chance of doing

anything with the Tjosevig property. We corre-
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sponded back and forth for quite a while and finally

I wired him asking him to come to Valdez, which he

did, and he told me he was representing some San

Francisco people and wanted an option on the prop-

erty. We went over the situation pretty thoroughly

and the best price that I could get him to offer was

$65,000 for the interest covered by the Nils Tjosevig

bunch, and I wrote Mr. Tjosevig a letter about that

time—I should say about the 15th of December, 1914,

addressed to him at Kennecott, setting out the de-

tails of this agreement. The agreement was that

after examination they were to pay $10,000 in cash

not later than the first of August following, and that

they were to pay $25,000 each year thereafter until

the balance was paid; and the contract provided for

the leaving of the machinery upon the ground, and

putting a deed in escrow, and the ordinary provisions

of an option.

Q. Did you communicate with Mr. Tjosevig in re-

gard to that option ?

A. I mailed him a letter setting forth those facts,

and I never heard from him.

Q. I show you Plaintiffs' Exhibit ^'N," and ask

you when you first saw that ?

A. This was received by my partner, Mr. Anthony

J. Dimond, while I was still in San Francisco. Upon
my return from San Francisco, which was about the

first of February, 1915, Mr. Dimond showed me this

letter, which contains this statement about assessing

me out.
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Q. And you acted on that letter and disregarded

the advertisement'?

A. Yes, sir; I never paid any attention to the ad-

vertisement— [385] never saw the advertisement

and never felt interested in it.

Q. Didn't think it v^as necessary?

A. Not at all. I never saw the advertisement, but

if I had seen it it would have no difference.

Q. Now, was there anything else in 1915 that you

think of?

A. No, I think that was the end of it.

Q. Now, what happened in the year 1916? You

heard Mr. Tjosevig testify in regard to the fore-

closure of the Millard mortgage ? A. Yes, sir.

Q. What connection did you have with that?

A. Along about the end of April, 1916, Mr. Millard

came to my office and he said, "Have you heard that

Tjosevig has made a turn of the property in there?"

I told him I had heard a rumor of it, but that I had

nothing direct from Mr. Tjosevig. "Well," he said,

"I have got this $500 mortgage, you know, and I want

it paid." And he said, "I have heard that Tjosevig

has received $5,000 on the first payment, and I think

he ought to pay me the $500 and interest," and I told

him I thought so, too. "Well," he said, "I want

you people to bring a suit." I told him all right, but

that I was going out very shortly and that Mr. Di-

mond would attend to it, and I do not believe I was

at the office at the time this foreclosure suit was

brought, but if I had been there I would have brought

the suit just the same.
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Q. You have no excuse to make for bringing it?

A. None whatever. I had a perfect right to bring

it.

Q. When did you get back to Valdez, then?

A. The latter part of July, 1916.

Q. When you came back, did you receive any com-

munication or word from Mr. Tjosevig?

A. Yes, I did. Mr. Dimond said Mr. Tjosevig had

been in the office and settled up the foreclosure suit

and the mortgage; he was in there discussing it and

that he felt pretty sore [386] because we brought

that suit, and said if we had not brought it that he

intended to settle with me. At that time I was thor-

oughly convinced that Mr. Tjosevig was figuring on

counting Mr. Smith and me out of the deal, and I

would have brought suit immediately, but I learned

that Mr. Tjosevig was expected in Valdez shortly,

or sometime soon, and I waited for his arrival. I

think he reached Valdez either the end of August

or early in September—I wouldn't be sure about

that—but in any event before I brought the suit, this

suit pending here now. Mr. Tjosevig had reached

Valdez and I met him on the corner of the Seattle

Hotel there, and as I approached him I said, "Hello,

Chris," and he frowned and turned his back on me
and walked off, and I immediately thereafter brought

the present suit.

Mr. HELLENTHAL.—Let the record show that

the suit was,—or the complaint was sworn to on the

4th day of September, 1916.

The WITNESS.—That would be about the time.
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This incident where he refused to talk was probaldy

four or five days before the suit was filed. It may
have been a little longer, but it was somewhere about

that time.

(Whereupon court adjourned until 7:30 P. M.)

EVENING SESSION.

February 25, 1918, 7:30 P. M.

T. J. DONOHOE, on the witness-stand.

Direct Examination (Cont'd).

(By Mr. HELLENTHAL.)
Q. Mr. Donohoe, that work that you have testified

to that you did in connection with the Tjosevig group

of claims there, did Mr. Tjosevig ever pay you for

that work?

A. No, sir; there was never any charge made for

it.

Q. Did any of the other people who were on the

other side of those contracts ever pay you anything

for it? A. No, sir, not one cent. [387]

Q. What was the reasonable value of that work

that you did?

A. Well, that would be hard to tell. My ordinary

charges for drawing an escrow contract, deed and

looking after the escrow^ is $100.00. I don't know

what value I had placed on this—I would say that

$300 would not be an exorbitant fee—it is hard to

tell.

Q. That would not include the interesting of

parties in the property? A. No.
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Q. That is not ordinarily your work, is it, as an

attorney? A. No.

Mr. HELLENTHAL.—You may cross-examine the

witness.

(Questions by the COURT.)
Q. For drawing an escrow contract ?

A. Escrow agreement, preparing the deeds and

placing them in the bank, my charge is $100 where

there is any property of any value involved.

Q. What escrow contract did you draw?

A. The escrow contract provides for a deed ac-

companying it, to be placed in escrow in the bank,

pending the partial payments on the property.

The COURT.—Do you mean what was the reason-

able value of the contract that he drew?

Mr. HELLENTHAL.—No, all the services that

Mr. Donohoe rendered in exchange for this assess-

ment work.

The COURT.—^You mean all the services—the suit

and everything else?

Mr. HELLENTHAL.—Oh, no—just under the

agreement—in regard to the assessment work.

The COURT.—Very well. [388]

Cross-examination.

(By Mr. LUND.)

Q. You tell us how you came to be interested in

this case, Mr. Donohoe. You heard Mr. Smith's

statement. What about that? It wasn't at the time

that this motion for a continuance was made and

granted that I have here, because that was a year

before the trial.
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A. I don't know anytiling about that motion for a

continuance—never heard of it or knew anything

about it. I had no connection with the case at that

time.

Q. You know there was another continuance

granted at the time you were taken in?

A. No, I don't. I didn't know anything about it

when I came in the case. The case was set for trial

about 15 days prior to the time I came into the case,

and I didn't know anything about what took place

previous to that time in the way of continuances.

Q. How do you reconcile Mr. Smith's testimony

that on account of this continuance being had and he

refusing to assist Chris in taking advantage of his

brother w^hile he was away, Chris got sore and went

up to you, and you telephoned back and forth, and

then you came into the case ?

A. I know absolutely nothing about that contin-

uance or the details of any difficulties that took place

between Mr. Smith and Mr. Tjosevig—I had ab-

solutely nothing to do with it.

Q. Well, anyhow, the case went on for trial shortly

after the making of this written contract!

A. Yes, sir.

Q. And the Court took it under advisement?

A. Yes, sir.

Q. Do you remember when Judge Overfield was in

Valdez?

A. Judge Overfield was in Valdez twice. He was

in Valdez when he first went on the bench, and then
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he went into Fairbanks and afterwards came back

to Valdez. [389]

Q. Was he in Valdez at the time this case went to

trial? A. No, Judge Cushman tried the case.

Q. How long had Overfield been away then"?

A. Oh, I couldn't say. I don't know that without

looking up the records. During all the time I was

connected with this case Judge Cushman was our

judge in the Third Division.

Q. And the decree shows it was signed on the 6th

day of April, I believe?

A. Yes, sir; that is my understanding of it.

Q. And it shows that on the 4th day of April, the

Court had made findings of fact and conclusions of

law? A. On the 4th?

Q. The decree specifies on the 4th day of April, the

Court had made findings of fact and conclusions of

law.

A. I think that is correct. I cannot be sure of the

date.

Q. The decree so states. Your recollection is that

it was on that day the case was decided?

A. No, I think not.

Q. The Judge had made his oral announcement

from the bench?

A. He rendered his written opinion.

Q. Several days before that?

A. I wouldn't say how many days—probably three

or four days before that. As a guess at the situation

now, I would say he made his written decision on the

3d or 4th of April—or the second, maybe.
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Q. You wouldn't be sure, but what there was a

motion for a new trial. A. No, I don't think so.

Q. And the Court's opinion may have been ren-

dered on the 18th day of March?

A. No, I don't think so.

QL It may have been?

A. I don't think so. [390]

Q. You wouldn't swear that wasn't so?

A. No, I wouldn't; I don't think so, however, but

I would not swear it was not so.

Q. Now, then, on the day this opinion was given

by Judge Cushman, Tjosevig went to your office ?

A. The opinion, you mean?

Q. When the decision was first announced.

A. Yes, I think he came into the office that day.

It was either that day or the next day.

Q. And then subsequently you got this decree?

A. Yes.

Q. And you had a copy of it in your office ?

A. Yes, sir.

Q. Was it on the same day that it was rendered or

entered, you mean, or later on ?

A. I think I got a copy of the decree the same day

it was entered.

Q. That would be the 6th of—
A. Just a moment. It has been our custom out

there where the prevailing party, which was Lyons

and Brown in this case, prepared a decree that they

furnished the other attorneys with a copy, and I

think that is how I got my copy.

Q. So you distinctly remember he was in your
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office. A. The day the decree was entered*?

Q. Yes. A. No, sir, I do not.

Q. Didn't you say so?

A. No, sir, I didn't. I said I thought he was in

my office the day the opinion was rendered.

Q. And afterwards you say that he came into your

office. The day the opinion was rendered there was

no talk between you about any further oral agree-

ment then? A. No.

Q. You say he came back to your office ? [391]

A. Yes.

Q. Later on? A. Yes.

Q. After the decree had been entered ? A. Yes.

Q. When would you say that was ?

A. It may have been two or three days, it may have

been a week—I couldn't say.

Q. And it may have been a week ?

A. Yes, I think it may have been.

Q. And at that time you say you and he were there

together ? A. Yes, sir.

Q. The two of you? A. Yes.

Q. And you entered into this talk that you had ?

A. Yes.

Q. Just you and Tjosevig. Smith wasn't there at

the time ? A. Not on the start.

Q. And at that time it was discussed forth and

back that your interest was not large and it was a

life issue with him ? A. Yes, sir.

Q. And that he did not care whether you assisted

with your share of the assessment work or not ?
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A. No, he didn't say that—didn't say tliat he did

not care.

Q. He said he would do it for you?

A. No, he didn't say he would do it for me. He
said this: "I will do the assessment work for your

share in there"—that is, Smith and my share—''and

you try to get some one interested in the property,

and draw the contracts and things necessary in effect-

ing a sale."

Q. Then he also said that when any sale was made
you were to be paid— [392]

A. The way that came up, he said, "What do you

want for your interest ? " I told him that our inter-

est was small and it was a side issue with us, but that

it was his life work and any price that would be satis-

factory to him in selling the property—any selling

price—would be satisfactory to us and we would take

71/^ per cent of the proceeds, and he said, "That is

fine, " or in substance to that effect. He may not

have used the word fine, but he was gratified.

Q. And you understood at that time in this oral

agreement between you that he Avas to do your assess-

ment work in return for your preparing options

—

A. And to get people interested.

Q. Was to be carried on for a number of")^ears?

A. There was no definite time set.

Q. You considered it was binding upon him if he

had to hold it for twenty years ?

A. Until he repudiated it.

Q. Until he made a sale ?
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A. Until he repudiated the contract. There was

no time set on it.

Q. Repudiated?

A. Until he withdrew from that arrangement.

There was no definite time set. If he had wanted

to he could have notified me—he could have changed

the agreement.

Q. You think he had the right to change it ?

A. Yes, I think he had if he said anything about

it to me.

Q. Smith was not present at this time ?

A. Not the first conversation.

Q. Then Chris came in again ?

A. Yes, I think it was probably the next day.

Q. The next day he came back again ? A. Yes.

[393]

Q. What was his purpose of coming back the next

day ?

A. Well, I told you the purpose. It was to form

up a letter to Mr. Dillman. While he was in the

office Smith was going home to dinner, and he passed

the office and I called him in.

Q. Was the promise he made repeated by him in

Smith's presence?

A. Yes ; I went over the thing roughly, and I said,

*
' Xow, is that satisfactory all around ? '

' And every-

body said 5'es.

Q. Sure. Under the agreement made the day be-

fore with you that you were to do the drawing of the

options and the contracts, and that he was to do your

assessment work for vou? A. No.
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Q. And Smith came in and he repeated that he

would do the same for Smith ? A. No, he did not.

Q. And you were to assist Smith in doing this legal

work, were you ?

A. No, no, that isn't what was said at all.

Q. You think he had to have two of you to draw

these options ?

A. No. When you get through I will explain it.

Q. Go ahead and explain it.

A. The proposition was, the interest of Smith and

myself w^as a joint interest—it was inseparable—we

were in fact partners in this particular matter, and

the proposition that he made me was as much to

Smith as it was to me because our holdings were joint

and inseparable.

Q. Is that all you want to explain ? A. Yes.

Q. You could have separated it if you wanted to ?

A. I don't think so, without a suit in partition.

Q. You and Smith could not have separated your

interest ?

A. No, I don't think we could—we didn't, anyway.

Q. As long as he promised to do the assessment

work for you you considered he promised for both of

you? [394]

A. The way I understood it was that he was to do

the assessment work for Smith and myself—there

wasn't any separate agreement on it.

Q. Who w^as to draw these option agreements, you

or Smith?

A. It wasn't stated. I know I drew all the option

agreements I could get, but it wasn't stated.
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Q. You say as the result of this agreement—the

decree shows that it was entered on the 6th of April ?

A. Yes.

Q. And you say he was in your office within a week

or so afterwards ?

A. That is my recollection of it.

Q. Anyhow^, he was there after the decree had been

entered ?

A. Yes, I know it was after the decree had been

entered.

Q. You are sure of that ?

A. Yes, I am sure of it.

Q. If there is evidence—positive, conclusive evi-

dence that Tjosevig was not in Valdez at that time

but was 230 miles av^ay, then your statement is not

true, it is ?

A. He couldn't be in Yaldez and 230 miles away

both.-

Q. No. I say if the evidence will show that at this

very time the decree was entered Tjosevig was over

230 miles away from Valdez, then your statement is

not true, is it ?

A. Certainly he couldn't be in Valdez and 230

miles away at the same time.

Q. We will show you. A. All right.

Q. The upshot of this was that you wrote a letter

to Dillman—that is the first, you say *?

A. I think so.

Q. Now, aren't you so sure about it now as you

were then? A. Yes, every bit. [395]

Q. You wrote a letter to Dillman right after this
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decree was entered? A. I think I did.

Q. We don't care to have you come here and

think—did you or did you not ?

A. I testified that is my remembrance.

Q. I know you have, but you want this Court and

jury to understand that you are sure about your testi-

mony, do you, or that you are merely guessing at

things ?

A. Yes. I said yes. How many more times do

you want me to say it ?

Q. Have you a copy of that letter here ?

A. No, I have not.

Q. Why didn't you bring it?

A. I don't know—it is in Valdez.

Q. Didn't you know I would ask you about it?

A. No, I didn't know anything about it; I hadn't

the slightest idea what you would ask me about.

Q. You thought you would come here and ask the

Judge and jury to take your word for it, did you?

A. My word is generally taken as pretty good.

Q. Certainly it is. Why did you bring a copy of

this letter with you? (Referring to Plaintiffs' Ex-

hibit *'H.") A. I don't know.

Q. When you were bringing your correspondence

why didn't you bring all your correspondence?

A. I don't know why I didn't.

Q. You cannot give any explanation of why you

didn't?

A. No. I didn't think it would be material.

Q. Don't you know as a matter of fact that you

never wrote any such letter to Dillman?
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A. No, I do not. [396]

Q. Anyhow, that is the letter you wrote. That is

the first time you entered upon the performance of

your end of this oral contract? A. Yes, sir.

Q. That is the first thing you did?

A. I think it is.

Q. You wTote this letter to Mr. Dillman?

A. Yes, sir.

Q. But you haven't got any copy with you?

A. No, sir, I haven't a copy with me.

Q. What was the next thing you did in return for

the assessment work he was doing for you ?

A. Well, let me see. I think I wrote a letter in

the spring of 1912 to Millard.

Q. That was a year afterwards ?

A. Almost a year afterwards.

Q. Have you got a copy of that letter with you ?

A. No, sir, I have not.

Q. Why didn 't you bring it ?

A. I didn't have it.

Q. Didn't have it?

A. No; that wasn't a letter; that was a statement

regarding the property.

Q. At whose request did you write it ?

A. I think I wrote it at Millard's request.

Q. But you expected this man to pay you for it ?

A. No, I did not.

Q. You thought it w^as part of the services you

were rendering to this man in return for the assess-

ment work he was doing ?

A. I most certainly did, yes.



T. J. Dovohor and Edmund Smith. 477

(Testimony of T. J. Donohoe.)

Q. That was the letter to Mr. Millard in 1912.

What was the next thing you did for this man ?

A. I think about that same time—probably before

I wrote the [397] Millard letter—I wrote a letter

to the United States Mining and Smelting Company
in Boston. I wouldn't be sure, but I think it was
along about that time.

Q. Have you the letter with you ?

A. No, sir, I have not.

Q. A copy of it? . A. No, sir.

Q. Why didn't you bring it ?

A. Because I did not think it w^as material.

Q. You thought you could come here and we would

take your word for it ? A. Yes, sir, I did.

Q. What was the next step you did ?

A. I think the next letter w^as a letter to Birch.

Q. Have you it with you ?

A. No, sir, I have not.

Q. Got a copy of it ? A. No, sir, I have not.

Q. Now, didn't you know that when you claimed

you were doing the legal work in return for this as-

sessment work that he did for you that we would want

to be shown ?

A. I didn't know anything about what you would

want to be shown.

Q. Didn't you expect the jury would want to be

shown?

A. No, sir, I didn't think so.

Q. You thought you would come here and they

would take your word for it ?

A. I don't think I have those letters. Very likely
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they are up in my old letter files, but I don't think

they are in my office files. I will tell you, if you

would like to hear it, how I carry on my business.

When any letter file is two years it is transferred to

the old files and they are put up in the attic, and I

didn't go up there and dig through those letters to

see if I had copies of these letters. [398J

Q. You dug up what you wanted, though, that

Tjosevig had written all those years?

A. Yes. Those letters were filed in the Tjosevig

file, a flat file that I keep my cases in.

Q. This was the letter to the Smelting Company.

We have now had three. A. Yes.

Q. The one to Dillman, one to Millard, written at

Millard's request

—

A. I think so—on Mr. Millard's request. Mr.

Millard was going east and I asked him if he thought

he could handle the Tjosevig property, and he said,

''You make me out a statement and I will take it with

me, and if I see anybody I can interest in it all

right.
'

'

Q. Then the letter to the Smelting Company.

A. Yes.

Q. What next?

A. The next, I think was in August of that year

—

I was in Seattle,

—

Q. You were in Seattle ?

A. And I took it up Avith the United States Mining

and Smelting Company, in the Hoge Building.

Q. You were acting as kind of an agent here to sell

this property?
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A. Well, I was trying to sell it whenever I could.

Q. Did you ever sell any mining property *?

A. Yes.

Q. Some of your own ? A. Yes.

Q. When?
A. 1915—1 sold the property of the Fidalgo-

Alaska Copper Company.

Q. How long had you had it ? A. Since 1907.

[399]

Q. At any time when you were talking to people

about buying this man's property were you at any

time interested in copper properties up there your-

self? A. Yes, sir.

Q. Any effort made on your part to sell anything

else besides this man's property? A. Yes, sir.

Q. And you want to say to this Court and jury that

you, w^hen you took the sale of this property up with

the Smelting Company it was such a service to this

man that you were not trjdng to sell them anything

else, do you?

A. Oh, yes, I was, and I will explain why.

Q. All right, you can explain.

A. The copper property I was trying to sell, the

Fidalgo-Alaska Copper Company, was an entirely

different proposition. In the first place the ore in the

Fidalgo property is pyrite, which rmis 3 to 7 per

cent, and it is a small proposition; Avhile Mr. Tjose-

vig's proposition I midestood Avas and averaged

from 20 to 40 per cent and was a veiy large proposi-

tion, and the same people who would be interested in

one would not be interested in the other, because the
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Fidalgo was a small investment and the Tjosevig re-

quired a large investment.

Q. But you were trying to bunch the two to-

gether—trying to kill two flies with one swat, so to

gpeak ? A. No, I was not.

Q. If they didn't take one they would take the

other ? A. Yes, I tried it that way.

Q. You didn't make any sale, did you?

A. No. I did make a proposed sale in 1915 to

Mike Sullivan.

Q. Now, we have these three letters you have

w^ritten and the visit you made to Seattle when you

were in Seattle and called on these people and talked

about selling this property. What [400J was the

next thing you did ?

A. The next thing was the O 'Connor option.

Q. That is the O'Connor option that is referred to

in Mr. O 'Connor's deposition here ? A. I think so.

Q. You didn't draw it? A. I redrew it.

Q. Then it wasn't signed? A. No.

Q. Mr. O'Connor is an attorney himself, isn't he?

A. Yes.

Q. And he wanted an option and he prepared it

and Tjosevig signed it, and then sent it to you to be

signed? A. No.

Q. And you would not sign it, isn't that it?

A. No, no, that isn't the case.

Q. That isn't the case? A. No.

Q. Doesn't O'Connor himself testify in his deposi-

tion that you named such conditions there that he

wouldn't accept it?
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A. Probably he did, yes. I will tell you.

Q. Go ahead.

A. O'Connor was representing the purchaser and

I was representing the seller—the option that O'Con-

nor drew was not the kind of an option that I would

approve for property w^hen I am representing the

seller.

Q. All right. You went all over that on your

direct testimony and I don 't care about that. Answer

the question. A. State it again.

Q. You redrew this option, you say*?

A. Yes, I did.

Q. You think that was worth $100.00? [401]

A. I didn't say it was worth $100.00.

Q. Didn't you say for drawing an option?

A. The work I did in connection with that O'Con-

nor option, I w^ouldn't do it for a client under $100.00.

I w^ent over the whole thing with Gillispie, and we

spent about three days trying to straighten out the

title.

Q. And it was to your interest to have the option

right as much as it was to this man's?

A. Yes, sir, and that is w^hy I drew it.

Q. You drew it more for yourself than you did for

this man ? A. No, I did not.

Q. He was satisfied with it when he sent it to you ?

A. No, he wasn't, and I vmdertook to look after the

interest of the crowd that was with Chris Tjosevig.

Q. Sure you did, and that you consider worth

$100.00

?

A.. I stated my opinion on it.

Q. Don't you know as a matter of your experience
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that no man gives an option on his mining property

In Alaska miless he at least gets enough out of the

option to pay for drawing the papers ?

A. I can cite you more than 250 options that I have

drawn where there was no money passed hands at all.

Q. Where the o^\^ler of the property paid you ?

A. The owner of the property—no, sir.

Q. The owner of the claims paid you ?

A. Sometimes they did, but lots of options that I

have drawn up and the deal didn't go through and the

boys were hard up, I haven't charged them a cent.

Q. You have done that lots of times 1

A. Lots of times I have done it.

Q. You didn't feel called upon to do that for this

man when he was doing the assessment work for

—

A. The agreement was he was to do the assessment

work and I was [402] to draw the papers.

Q. You redrew the O 'Connor option ?

A. Yes, sir.

Q. What was the next thing you did ?

A. Gillispie wanted it redrawTi too because there

was property included in the original option that

stood in the names of other people—that the record

did not show the title in Chris.

Q. Who w^as Gillispie ?

A. Gillispie was O 'Connor's partner in the deal.

Q. I thought you were through with the O 'Connor

matter. What was the next thing you did ?

A. The next thing I did was the Walter Holden

option.

Q. You drew the Holden option ?
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A. Yes, sir; that is, it was drawn in my oflfiee. I

may not have done the physical work of drawing it.

Q. Or the manual work of dictating it, did you ?

A. I wouldn't say I dictated it; no.

Q. Your partner Dimond did that ?

A. Yes, he probably did; I Avouldn't say.

Q. At whose request did he do it ?

A. He did it at my request if there was any request.

Tjosevig and Holden were in the office—I arranged

for the meeting there—and we went over the situa-

tion. That was quite early in the spring

—

Q. Sure you did.

A. Do you want to hear any more or are you satis-

fied with that?

Q. Go ahead and answer my questions.

A. Then don't interfere in my answers with "Sure

you did, " and I will answer and we will get along bet-

ter. Now, Holden, Tjosevig and myself talked the

situation over in my office, [403] and agreed on

the terms. The option was drawn sometime in ad-

vance of its execution, is my memoiy of it, because

they were waiting for Mr. Brown—Judge Brown—^to

get a power of attorney from Nils to sign up the op-

tion for the Nils interest, Nils, Garwood, Djarf,

Brown and Lyons, and when it was signed Holden

had gone east, gone back to Boston, and George Love

was looking after his interests.

Q. You know George Love? A. Very well.

Q. He is an attorney himself, is he not ?

A. Yes, sir.

Q. And he was looking after Holden 's interests'?
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A. Yes, sir.

Q. Was Holden in Valdez when the option was first

drawn ?

A. Well, I don't know; I don't think he was.

Yes—he was probably there when the option was

drawn but not when it was executed, but I would not

be sure he was there when the option was drawn.

Q. Isn't it a fact when this Holden matter came up

you were not in Valdez at all yourself ?

A. Oh, yes, I was.

Q. That Love was an attorney and he was going to

draw up an option? A. No, I was in Valdez.

Q. And he couldn't get a stenographer to do the

writing so he said he would go down and get Dimond

to do it and he would pay him for it ?

A. No, he didn't; no such thing ever took place.

Q. This letter from you to Chris, dated May 22,

1913, whether or not you in that letter refer to this

Mr. Love as acting for Mr. Holden ?

A. Yes, sir, I did; that is my remembrance of it.

If you have the letter there it will speak for itself.

[404]

Q. And Mr. Love was an attorney himself ?

A. Yes, sir, Mr. Love was an attorney.

Q. You consider that the drawing of this option

in your office by your partner was worth $100.00 ?

A. Yes, sir, I did—every cent of it. There were

four options that were drawn in that connection.

Q. This is evidently the first one—Defendants'

Exhibit No. 1, that is evidently the first one ?

A. Yes, sir, this is the first one. It was originally
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drawn in the month of May and executed in June.

Q. And you think that is worth how mufh ?

A. Well, I think that transaction, if I were doing
it for a client I would charge him a hundred dollars

at least.

Q. For this one ?

A. No, for the whole transaction.

Q. That is the first one—I asked you what you
thought the first one was worth ?

A. I am not segregating it at all.

Q. Couldn't you to accommodate me?
A. No, I couldn't; the thing goes in as a whole.

Q. Was Holden there at the time ?

A. No, I think not. He may have been there

"when the option was drawn but not when it was exe-

cuted.

Q. Now, here are the two other ones, but they are

the same—one is a carbon and the other is ribbon

—

they are both alike, are they not?

A. No, sir, they are not both alike. There was

originally two options drawn, one for the property

that all of these people were intested in, and one for

the property that Chris Tjosevig's crowd were inter-

ested in ; there are two extentions there, one for the

joint property of all of them, and one for the prop-

erty of— [405]

Q. When your office prepared this option, the

Holden option, who did you charge it to?

A. I didn't charge it to anyone; there was no

charge made.

Q. You are sure now that you didn't make a charge
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on the books for the option against Mr. Holden?

A. I am positive that we never made a charge

against anyone.

Q. Now, if it should be testified to here that your

partner who drew these papers demanded and was

paid by Love, you wouldn't say that wasn't so, would

you?

A. I would certainly say it was an absolute false-

hood.

Q. How do you know it f

A. I know it positively—that didn't take place.

Q. If he should say the option didn't go through,

there was no money paid on it, was there? A. No.

; Q. Not a cent paid on it? A. No.

Q. When the option didn't go through, he made

the statement, I suppose, ''We won't get any money

out of it?"

A. He never made any such statement.

Q. All right. Now, you drew the Holden option

—

what was the next thing you did ?

A. Well, I don't think—what is the date of that

Holden option?

Mr. S. HELLENTHAL.—It was drawn the second

day of May, 1913, and executed the second day of

June, 1913.

A. I don't remember anything that I did for the

property from that time on until 1914.

Q. You didn't do anything from then until 1914?

A. I don't remember of doing anything further.

Q. What did you do then?

A. In 1914, when I was in San Francisco, I tried
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to get people interested in the property down there.

Q. Who did you talk with? [406]

A. Well, the first one I talked with was Sam
Lynch,—Mr. Tjosevig knows him—he used to be over

at the Post—a blacksmith. I met him in San Fran-

cisco, and he tried to get me interested in a gold prop-

erty in Calavares County, California. I told him I

had property of my own to sell, and we talked for

quite a while. I told him I had this Tjosevig copper,

and also had the Fidalgo, and he said he thought he

knew a man who would be interested in the Tjosevig

property, and he took me out to a doctor—a man by

the name of Schlosinger, who was representing a

German syndicate.

Q. I don't care about that. If the jury is satisfied

that this oral agreement was made; very well, I

haven't any case here. You have been shown the

lien suit that is in evidence here, filed in 1911, that

Tjosevig brought against Malvern and others'?

A. I don't know anything about it.

Q. You have seen the files here, haven't you?

A. No, I haven't examined them.

Q. To save time—Chris Tjosevig, plaintiff, against

W. H. Malvern and others, defendants, sworn to the

15th day of December, 1911?

A. I don't know anything about it.

Q. You don't remember anything about it?

A. No, I had nothing to do with it.

Q. It sets out a lien notice verified by Mr. Tjosevig

on the 30th day of June, 1911.

A. I don't know anything about it.



488 Christian Tjosevig et al. vs.

(Testimony of T. J. Donohoe.)

Q. That is the time, you remember, when Chris

testified that he was going back and forth between

Smith and this man Malvern, and finally came to you

and asked you to help him?

A. No, I haven't any recollection of him asking me.

Q. Would you say it wasn't so? [407]

A. No, he may have come in and asked me to draw

a lien and I might have been busy and referred him

to Joe Murray.

Q. You knew your partner's failing at that time,

that he wasn't to be depended on, didn't you?

A. Who do you mean by my partner?

Q. Joe Murray.

A. Joe Murray w^as never my partner.

Q. You knew he wasn't in condition to attend to

that? A. What do you mean by that?

Q. That when Tjosevig went up and talked to him

and laid the matter before him that he went out and

got drunk, and got so drunk he couldn't attend to

anything.

A. No, sir; I don't know any such a thing. Joe

Murray took a drink of whiskey once in a while, but

he never was a drunkard.

Q. Will you tell why you wouldn't help Tjosevig

out at this time, w^hen he was hard up and needed

money, you wouldn't bring this lien suit against Mal-

vern?

A. I don't know anything about that. I know

this, that if he came into my office and I was busy I

undoubtedly sent him to Joe Murray. Chris never

came to me at anv time and told me that he needed
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money, even to do assessment work.

q. He didn't?

A. No, he didn't; never in his life.

Q. Didn't you say yourself that he came and asked

you to go and see Brown and Lyons?

A. Yes. I didn't say he needed money to do the

assessment work.

Q. Didn't he say that he needed money?
A. No, sir.

Q. Didn't need your money? A. No. [408]

Q. Didn't lead you to understand that he needed

money ?

A. I might explain that, if you want me to.

Q. Suit yourself.

A. Suit yourself—if you don't w^ant it, I am not go-

ing to bother about it.

Q. I don't consider it material. If the jury has not

made up its mind by this time it never will.

A. All right.

Q. Then you say you also agreed to go and see

Millard and try to get a loan for him on this prop-

erty? A. Get a loan?

Q. Get a mortgage loan.

A. Yes, sir; I sa^v Millard about that.

Q. You heard the statement of Mr. Millard here

read in court ?

A. Yes—I don't know whether it has been read or

not.

Q. Where he says neither you nor Smith ever

spoke to him about it ?
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A. I know he did. Mr. Millard was mistaken in

that fact.

Q. You knew the time you signed your reply here

that you agreed to give a mortgage on the property

—

did you know where Mr. Millard was ?

A. Certainly, I did. I have been Mr. Millard's at-

torney all the time and I have kept in touch with him.

Q. Then you brought this suit for Mr. Millard fore-

closing that mortgage? A. Yes, sir.

Q. You say at the time you didn't know where

Chris was?

A. I said at the time I didn't know where Chris

was?

Q. Didn't you say that?

A. I have no recollection of it.

Q. Did you know where he was?

A. I knew generally where he was. [409]

Q. Before you brought suit to foreclose this mort-

gage, Avhy didn't you write to him?

A. I didn't bring this suit. I said it was brought

in my office—I wasn't there—it was brought in my
office.

Q. You said nothing about it ?

A. I knew Mr. Millard wanted to bring suit before

1 left.

Q. Don't you think it would have been better for

you to have written a letter when he was doing your

assessment work for you ? A. It might have been.

Q. You didn't write him a letter?

A. I didn't w^ite him a letter. I don't know
whether my office wrote him a letter or nof.
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Q. You rather think your office wrote him a letter,

do you?

A. No, I rather think my office did not.

Q. You said here you never took any step or

brought suit against Chris until he had repudiated

your interest in the claim, didn't you? A. Yes.

Q. At the time you brought suit to foreclose the

Millard mortgage, did you know Chris had repu-

diated your interest in the claim?

A. I suspected he had. He had made a sale, and

he hadn't said anything to me about it.

Q. Had he been in Valdez?

A. No, but the mails came pretty regularly.

Q. He made a sale some 100 miles or more away?

A. Yes—200 miles.

Q. Two hundred miles further up, and because you

hadn't heard it—is it ordinary when you make a sale

of a property like that that any considerable sum

of money is paid down at once ?

A. No, I heard $5,000 was paid. [410]

Q, And because he hadn't run down to you and

told you about it you thought you would sue him ?

A. No, I sued him at Mr. Millard's request.

Q. Without writing him or notifying him in any

way? A. No.

Q. And when you considered that he was doing

the assessment work for you?

A. I considered he was doing the assessment work,

and I was doing the other end of it.

Q. And at that time you thought Tjosevig was go-
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ing to beat you out of the work you had done for

him? A. What is that?

Q. Didn't you say you considered that he was try-

ing to get away from paying you for your legal ser-

vices? A. In the original suit?

Q. In this suit?

A. I didn't say that, but I will say it now if you

want me to.

Q. All right—go ahead.

A. I will say now when I brought this suit, and

when I brought the Millard suit, I was pretty well

convinced he was intending to beat me out of the

property—out of my interest in it.

Q. You knew, as a matter of fact, when you

brought this suit that Tjosevig had not been paid a

red cent?

A. I didn't know how much he had been paid. I

got an injunction on the bank to find out how much

he had been paid—I heard all kinds of reports. I

thought when the injunction was served on the Cor-

dova bank that, he had $5,000.00 in the bank.

Q. You got that injunction without posting any

bond, didn't you? A. Yes.

Q. How did you manage that? [411]

A. I don't know how. The proposition was this;

it was a temporary restraining order and the citation

issued citing Tjosevig into court to show cause why
the injunction should not be made permanent until

this suit was decided. That citation was served upon

Tjosevig and his wife, and I think Halvorsen, but

I would not be sure, and Tjosevig did not respond to
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it—did not make any return by the return day.

Q. He wasn't there, was he?

A. He wasn't in Valdez.

Q. He was up in the country, 200 miles away!
A. Yes.

Q. And then you slapped an injunction on the bank

in Cordova ?

A. I slapped an injunction on the First Bank of

Cordova.

Q. Before you let him know anything about it?

A. Yes, sir.

Q. And all the papers in connection with the deal

were on deposit in the bank, were they not?

A. Yes. I tried to get them to show them to me,

but they would not show them to me.

Q. You are attorney for that bank, aren't you?

A. No, not for that bank—for the Valdez bank.

Q. Isn't it the same outfit?

A. Not altogether; there are a different set of

stockholders.

Q. Isn't it a Blum concern?

A. Yes, Blum is interested in both, but they are a

different set of stockholders.

Q. You say you were pretty well convinced that

Mr. Tjosevig was trying to beat you out of your ser-

vices in defending that lawsuit for him ?

A. I was thoroughly convinced—I was not pretty

well—I knew he was. [412]

Q. Isn't it a fact that even since this suit was

started, not because Tjosevig is owing you anything,

but because he don't want you to work for nothing
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in that suit, he has been offering you a sum of money
up to as much as $5,000.00, isn't that a fact?

A. Wait until I tell you the whole of that. Before

I brought the suit I told some of Tjosevig 's friends

in Valdez, when he was there in the fall of 1916, that

I would accept $5,000 in settlement, but I got no re-

sponse from that at all. After the suit was brought

I told Mr. Capers, one of his attorneys, that I would

accept $6,000. Since I came to town here, after in-

curring an indebtedness and expense of $2,000' on this

trial, you have offered me $5,000, which I promptly

rejected.

Q. You say you think at the time you slapped that

injunction on the bank there was $5,000 in the bank?

A. I think that was the return to the injunctional

order, although I am not sure.

Q. I show you a letter here which might possibly

straighten you out on that.

A. "Beg to advise that w^e are holding to your

credit, received from stock sales, $5,659.52, which

amount we are holding awaiting the further order of

the Court, before distribution can be made by us."

I think that is correct—$5,600.00.

Q. What time was your injunction served on the

bank?

A. I couldn't say—the files show it—I couldn't

say—it was shortly after the suit was started and I

think the suit was started early in September.

Q. It was September 5th, wasn't it?

A. I think that is correct.
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Q. And this is November 20th, before there was

any money there ?

A. I don't know when the money was there—

I

couldn't say.

Mr. LUND.—That is all. [413]

Redirect Examination.

(By Mr. S. HELLENTHAL.)
Q. I would like to have you explain how your

name happened to be on the Holden option.

A. The way it happened to be on the Holden op-

tion, when he came to di'aw that option I consulted

Love in regard to what was agreeable to Holden.

Love said, "You have an interest," and I said, "Yes,

we have an equity interest of 7% per cent," and he

insisted that we sign the option with the Tjosevigs

and others—they didn't want any question about it

later on.

Mr. HELLENTHAL.—That is all.

Recross-examination.

(By Mr. LUND.)

Q. Of course, that wasn't necessary under your

agreement ? A.I think not.

Q. It wasn't necessary?

A. I think not. I think he could have made a sale

at any time he saw fit, and sign any agreements he

wanted to.

Mr. LUND.—That is all.

(Witness excused.) [414]



496 Christian Tjosevig et al. vs.
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Mr. HELLENTHAL.—We will offer the deposi-

tion of Nels Tjosevig.

(Whereupon said deposition was read as follows:)

Direct Interrogatories.

Q. State your name and occupation.

A. Nils Tjosevig; teamster.

Q. State your age, and how long you have resided

in the Territory of Alaska.

A. Forty-one years old ; have been in Alaska since

1904.

Q. Are you in any manner related to Christian

Tjosevig, one of the above-named defendants? If

so, state w^hat the relation is between you.

A. Yes, we are brothers.

Q. Were you, for some time previous to the 6th

day of June, 1916, the owner of an interest in that

certain group of mining claims situated on Hidden

Creek, a tributary of the Kennecott River, in the

Chitina Recording District, Territory of Alaska,

known as Tjosevig Nos. 1 to 15, inclusive, Nebraska,

Norway No. 2, Charlotte, Carbonate Hill and Teddy,

being the mining claims described in plaintiff's com-

plaint in the above-entitled cause? A. Yes.

Q. Is it not a fact that you, during the time stated

in the previous interrogatory, owned an undivided

21i4/48ths interest in said claims? A. Yes.

Q'. What interest did your brother Christian Tjose-

vig own in these claims previous to the execution of

the deed dated June 6, 1916?

A. The outstanding interest was so cut up among
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others that I do not know what interest Chris liad.

Q. It is a fact, is it not, that you and your brother

Christian Tjosevig executed a bond agreement with

one George Francis Rowe on April 6, 1916, whereby

you agreed to sell to the said Rowe [415] the min-

ing claims described in the previous interrogatory

No. 4, and that later, on the 6th day of June, 1916,

you executed a deed conveying said claims to the

Josevig-Kennecott Copper Company, a corporation,

which company was the assignee of the bond agree-

ment made between you and your brother and

George Francis Rowe? A. Yes.

Q. Did you previous to, and at about the time of,

executing the agreement and deed mentioned in the

last interrogatory, have any conversation with your

brother Christian Tjosevig regarding the price for

which you and } our brother would sell these claims ?

A. Yes.

Q. It is a fact, is it not, that your brother Chris-

tian Tjosevig received much more stock and much

more money as a consideration for his interest in this

group of mining claims than you did? A. Yes.

Q. If in your answer to interrogatory No. 8 you

state you had such a conversation with your brother.

Christian Tjosevig, state wiiat reason, if any, he men-

tioned to you as to why he. Christian Tjosevig, should

receive a greater price for his interest in the prop-

erty in question than you were to receive for your

interest?

A. He said the Court had given him a bigger in-

terest. I asked him about paying the lawyers. He
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said he would take care of that. I told him I wanted

to pay my lawyers, so matter would not be held up.

I then agreed to take smaller money and get prop-

erty off our hands.

Q. If any of the conversations you had with your

brother Christian Tjosevig, at or about the time of

the execution of the bond agreement, or the execu-

tion of the deed heretofore mentioned, did Christian

Tjosevig state that Donohoe or Smith or Donohoe

and Smith were to receive any part of the considera-

tion [416] received by Christian Tjosevig, Eli

Tjosevig and Andrew Halvorsen for their interest in

the group of mining claims heretofore mentioned'?

If so, state what was said on this subject, as near as

you can remember, giving the time and place, or

times and places, and who were present at each of

said conversations.

A. No. At Valdez while trial was going on Chris

told me I was paying more for fighting the case than

he was. That he had an agreement with Donohoe

and Smith whereby he did not have to pay any

money; and did not have to give up any interest in

the ground. That he did not have to pay Donohoe

and Smith until ground was sold; that when ground

was sold Donohoe was to have 7I/2 per cent and Smith

was to have 7% per cent of whatever he got

for himself. My brother John was present at this

conversation. My memory is that conversation took

place some time in February, 1911, in the courthouse

at Valdez.

Mr. HELLENTHAL.—It is signed Mis Tjosevig,
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before J. H. Murray, Notary Public. We now offer

the deposition of William O'Connor.

(Whereupon said deposition was read in evidence

as follows):

Deposition of William O'Connor, for Plaintiffs.

Direct Interrogatories.

Q. State your name and occupation.

A. Wm. O'Connor, United States Commissioner at

McCarthy, Alaska.

. Q. How long have you been in the office of United

States Commissioner?

A. A little over three years.

Q. Are you acquainted with Christian Tjosevig,

one of the above-named defendants? If so, state

about how long you have known him.

A. Yes, I know^ him. I have known him since

about September 1, 1912.

Q. Did you, in the years 1912 and 1913, have

any conversation with Christian Tjosevig regarding

the sale and purchase of the mining property known

as the Tjosevig group of mining claims, situate on

Glacier Creek, Hidden Creek and Trail Creek, trib-

utaries of the Kennecott River, in the Territoiy of

Alaska, [417] being the claims described in the

plaintiff's complaint in this action? A. I did.

Q. If you answer the previous interrogatory in the

affirmative, state as near as you can the time and

place, and who was present, at these conversations.

A. I met Christian Tjosevig at Chitina about the
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1st or 2(i of September, 1912. I had some business

for him in the Commissioner's Court there. About

the 3d or 4th of September, 1912, we discussed the

question of giving myself and a man by the name of

Gillespie an option on what is known as the Tjosevig

property on Hidden Creek, consisting of Tjosevig 1

to 15, inclusive, Nebraska, Dagny Marie, Carbonate

Hill, and I think Charlotte mining claims, and he

agreed to give us an option. I asked him who were

interested in the claims besides himself; he said he

had a one-half interest and also gave me the name of

a man by the name of Garwood, Gus Dgarf, Andy
Holman and his brother Nils. He said he had a

power of attorney from both Holman and Garwood

which gave him a controlling interest in the prop-

erty. He said that Donohoe and Smith were his at-

torneys and, as I remember it now, he said they had

7 per cent interest in whatever amount he derived

from his interest in the claims ; and he also stated to

me that he had a lawsuit with his brother Nils, and

that the attorneys, Donohoe and Smith, defended

him, Chris Tjosevig, in the action. Mr. Gillespie and

I prepared an option on that line and gave it to him.

He afterwards sent it back to me considerably inter-

lined, and in his letter said that Mr. Donohoe would

not approve of the manner of the payments and that

his, Christian Tjosevig 's wife, would not sign it.

We dropped the matter at that time. Afterwards I

came over to Valdez the following summer, around

the 4th of July, 1913, and Mr. Tjosevig approached

me on the street, right in front of Love-Whitley's



T. J. Donohoe and Edmund Smith. 501

(Deposition of William O'Connor.)

butcher-shop [418] and wanted to know it we

could handle and sell his claim. I asked him if Mr.

Donohoe w-as still interested with him in the prop-

erty. He said, "Yes"; he said, "Mr. Donohoe has

71/2 per cent interest in whatever I get for my share

of the claim." I said to him right there that there

was no use of me taking any option for I did not be-

lieve that Mr. Donohoe and I could agree on any op-

tion.

Q. Did you, during the year 1912, have any nego-

tiations with the defendant Christian Tjosevig in

regard to taking an option upon those mining claims ?

A. I did.

Q. Did Christian Tjosevig in any of these conver-

sations make any statement to you that the plaintiffs

T. J. Donohoe and Edmund Smith owned an interest

in said group of mining claims and were entitled to

seven and one-half per cent of whatever amount the

interest held by the said Tjosevig in the said group of

mining claims was sold for? If so, state as near as

you can whatever statements w^ere at said times made

by the said Christian Tjosevig in regard to this mat-

ter, giving the conversation in detail as near as you

can.

A. Yes. His statement each time that I talked

with him about the matter, both at Chitina and Val-

dez, was that Mr. Donohoe 's interest was 7 per cent

of the proceeds, whatever his interest sold for.

Q. State any other statements made by the defend-

ant Christian Tjosevig in any of these conversations
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which may in any manner bear upon matters at issue

in this cause.

A. My recollection of the matter is very distinct

because it was necessary in the preparation of the op-

tion to know what the interests of each of the differ-

ent parties was. Since that time there has been

several matters occur that refreshes my recollection

of the time of our conversation at Chitina.

Mr. LUND.—I do not wish to read any cross-ex-

amination. If you want to read it go ahead and read

it. [419]

Mr. HELLENTHAL.—I do not care to read it.

Mr. LUND.—I waive the cross-examination.

The COURT.—I understand that you waive all of

the cross-examination?

Mr. LUND.—Yes, it is waived.

Mr. HELLENTHAL.—We will offer the deposi-

tion of W. H. Seagraves.

(Whereupon said deposition was read as follows :)

Deposition of W. H. Seagraves, for Plaintiffs.

Direct Examination.

(By Mr. SMITH.)

Q. You may state your name, residence and oc-

cupation.

A. Name, W. H. Seagraves ; residence, Seattle

;

occupation, mining engineer.

Q. How long have you been practicing your pro-

fession as a mining engineer, Mr. Seagraves ?

A. Twenty years.

Q. What position, if any, do you now hold with
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the Tjosevig-Kennecott Copper Company, a corpora-

tion organized under the laws of the State of Wash-
ington ? A. Consulting engineer.

Q. Do you know the mining property known as

the Tjosevig property, situated on or near Hidden

Creek, a tributary of the Kennecott River in the

Chitina Mining and Recording District, Territory of

Alaska, namely, Tjosevig Nos. 1 to 15, inclusive, Ne-

braska, Norway No. 2, Charlotte, Contact Lode, Car-

bonate Hill, Dangy Marie, and the Consolidated

Placer Claim? A. I do.

Q. To what extent have you examined the prop-

erty, and at whose request, and for what purpose was

the examination made ?

A. I made a complete examination for the Jose-

vig-Kennecott Copper Company, with a view to di-

recting their operations in the development of the

property.

Q. What is your best judgment as to the value of

the Contact Lode and the Consolidated Placer Claim,

part of the above group ? [420]

A. I consider the Contact Lode of absolutely no

value. The value of the Consolidated Placer de-

pends entirely upon the future development of the

other claims. At present I consider it of no value.

Q. The value of the Consolidated placer—in your

opinion, either now or in the future, is that value

based upon its mineral content, or as a convenience

for operating the other parts?

A. Merely as a convenience. It has no value for

its mineral content, in my opinion.
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Q. In your opinion, would these two claims, the

Contact Lode and the Consolidated Placer, add any-

thing to the selling price of the property as mineral

locations ? A. I think they would not.

Q. Have you a map or blue-print made by you, or

under your direction, of this property ?

A. I have, yes.

Q. Will you kindly produce the same and attach

it to your deposition as a part of your answer and

have the stenographer mark the same as Exhibit

''AV A. Very well.

Q. State if Exhibit "A" is approximately correct,

so far as showing the relative positions and locations

of the respective claims of this group ?

A. It is approximately correct—as near as could

be ascertained from the descriptions contained in the

original location notices.

Q. Calling your attention to Exhibit "A," will you

please mark with "X" the Contact claim, and by a

circle the Consolidated Placer Claim, as the same ap-

pears on Exhibit '

'A " ?

A. Yes.

Mr. SMITH.—I think that is all.

Cross-examination.

(By Mr. LUND.)
Q. You are a mining engineer? [421]

A. Yes, sir.

Q. You have been in Alaska for a good many

years? A. Yes, sir.

Q. You have been connected with the Kennecott
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Copper Comi)any ? A. Yes, sir.

Q. The Bonanza Mine? A. Yes, sir.

Q. For how many years? A. Five years.

Q. Last summer you were engaged as consulting

engineer by the Josevig-Kennecott Copper Com-
pany ? A. Yes, sir.

Q. You were engaged for how long a time?

A. Two years.

Q. At what salary ?

Mr. SMITH.—Just a moment ; that is objected to

as not proper cross-examination, incompetent, ir-

relevant and immaterial
;
purely a private matter of

the witness.

The COURT.—As this is all a matter for the

Court, these objections will be i)assed upon at the

time of deciding the case.

A. My private affairs—I do not think I need to

put them in the record.

Mr. SMITH.—I do not know why you should want

that.

Mr. LUND.—I want that for my own purpose. I

do not wish to go into your business affairs but you

have been called here as a witness ; I have got to

know what the company paid you for this report you

made. A. They paid me $3,000.

Q. In cash?

Mr. SMITH.—Same objection.

A. Yes.

Q. And in stock of the company ?

Mr. SMITH.—Same objection.
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A. My contract calls for 100,000 shares of stock.

[422]

Q. One hundred thousand of company's stock and

$3,000 in cash for your services for two years ?

A. For the first year.

Q. For the first year? A. Yes.

Mr. SMITH.—All this testimony will be taken

subject to the existing objection.

Q. The contract was made with you at what time?

A. I think it was in March 1917.

Q. You went up on the property ? Arrived there

what time ?

A. I think it was the 15th of June 1917.

Q. You spent how much time up there ?

A. Until the end of July.

Q. Do you know Mr. Carl Anderson up there—the

foreman ? A. I do.

Q. He was with you there? A. Yes.

Q. He was there too at the same time you were

there? A. Yes.

Q. He had a crew of men there of how many?
A. About 12 men.

Q. And you say you arrived there about June 15th

and stayed until the end of July ?

A. In the country until the end of July.

Q. I am asking you about these particular mining

claims.

A. Well, I did not stay on the claims all of that

time.

Q. How much time did you spend on the claims ?
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A. I was there three days in June ; in July I was

there eight, I think.

Q. For those services you got $3,000 in cash and

100,000 worth of stock?

A. Well, for those services and advice in connection

with the work, extending over the year 1917, from

the date of the contract. [423]

Q. You made a report to the officers and those

gentlemen who invested their money ?

A. I made a report to the president of the com-

pany.

Q. Your report stated

—

Mr. SMITH.— (Interrupting.) We object to

what the report stated ; it is the best evidence.

Q. (Continuing.) that you would consider the

property of practically no value, didn't you?

A. I do not thinlv I used those words—I do not

remember.

Mr. SMITH.—Same objection.

Q. To what effect did you make a report ?

A. I do not remember.

Mr. SMITH.—Same objection. Not the best evi-

dence—not cross-examination.

Q. Have you that report with you?

A. I have not.

Q. You satisfied yourself that those claims that

Donohoe and Smith claim no right of title to what-

soever were of no value ?

Mr. SMITH.—That is objected to as calling for a

conclusion of the witness and not based upon the
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testimony, without explaining or stating to the wit-

ness the names of the claims.

The WITNESS.—I did not.

Mr. SMITH.—And the further objection there is

nothing in the record to show^ that the plaintiff dis-

claimed any interest in any property that was sold.

The AVITNESS.—I will withdraw that answer

and ask the gentleman to specify what claims he is

referring to.

Q. Now% there are claims there that show no

mineral of any description, is there not ?

A. Yes, sir.

Q. No outcroppings ? A. Yes, sir.

Q. And there are claims that show mineral out-

croppings? A. Yes, sir. [424]

Q. Would you, as a mining engineer, consider

claims of no value because they show^ no mineral out-

croppings ?

A. I would consider them of no value on the evi-

dence that was available.

Q. Suppose an adjoining claim shows a vein of

ore, would you as a matter of fact say that claim ad-

jacent to it, without any sign of ore on it, would be

worthless for that reason?

A. Depends on the trend of the vein, etc.

Q. You are acquainted with the Kennecott prop-

erty, the Bonanza Mine, are you not ?

A. Yes, sir.

Q. How many claims do you believe that property

consists of ?
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A. Well, I should say that the large ore deposits

occur in three claims.

Q. How many claims are the company holding al-

together? A. I do not know.

Q. Well, now, you were engineer for that company
for how many years ? A. Five years.

Q. You do not know how many claims the com-

pany holds title to ? A. I do not.

Q. Well, more than three, surely. A. Yes, sir.

Q. How many more than three ?

A. A good many more than three.

Q. Isn't it a fact that they have up to 100 claims

there ? A. I think not.

Q. More than fifty? A. I think not.

Q. How many? A. Probably twenty- five.

Q. Do you know where their mill is located?

A. I do.

Q. And where their railroad terminals are

located? [425] A. I do.

Q. Whether or not there are any mineral out-

croppings on that claim?

A. I do not know of any.

Q. It is located and held as a placer claim, isn't it ?

A. That is the way the title is.

Q. Included in this property that you examined

last summer in question here, there is a consolidated

placer claim consisting of eight claims without any

mineral outcroppings showing on it, but because that

don't show any mineral on it does not indicate that

it is of no value to the company, does it ?

Mr. SMITH.—That is calling for a conclusion, and
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the law governs the location of claims, and the claim

that does not show mineral is not subject to location

under the laws of the United States.

Mr. LUND.—I am not trying to trap you—I am
not that kind of a man. If you want to read from

your former testimony, do so, we will wait.

A. I am just referring to it—go ahead, I will

answer your questions.

Q. If you made any mistakes in there inad-

vertently, now is the time to correct it.

(Question read.)

A. I wiU state in answer to that the same as I did

in my other examination, that at present I consider

it of no value to the company.

Q. Think it could not be used for any convenience ?

A. I think not.

Q. That there are other places where the mill could

be located?

A. We are not considering it as valuable for a

millsite ; that could be used for a millsite but still not

be located.

Q. I know. If it is valuable for any purpose

whatsoever, it would have some value, would it not ?

A. Yes.

Q. You think that this placer claim—that the

Bonanza has its [426] mill on, a railroad termi-

nal, and yet is of no value to the Bonanza Company?
A. I did not say so.

Q. You mentioned here in your answer that the

claims had no value for mineral purposes.

A. That is what I said.



T. J. Donohoe and Edmund Smith. 511

(Deposition of W. H. Seagraves.)

Q. For convenience of the company they may be

of very great value ?

A. They might be under certain developments, I

think I said it depended on future development, the

value of the Consolidated Placer.

Q. If the property is developed and becomes a

mine, it may be very valuable, may it not ?

A. I would say that it would be useful.

Q. You know as a matter of fact that all the sup-

plies and provisions that were brought in this fall

are located on this property 1

A. No, sir, they are not.

Q. The implements and lumber and steel and

tracks and cars and all that stuff is not located on

these claims'?

A. Not on the Consolidated placer.

Q. You left there in July, you say?

A. Yes, sir.

Q. Was the stuff brought in there then ?

Q. Yes, sir.

Q. I have reference to the supplies that were

brought in after the snow came.

A. No, there was some taken across Icy Lake after

the snow came, for I was there in October—latter

part of September.

Q. Were you up there in October?

A. I was the latter part of September.

Q. Now you know the ore that had fallen down,

the ore that has slid down from the rains up in the

mountains, whether or not it slid down on this placer

claim? A. I do not know whether it has. [427]
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Q. The ore from No. 1 or No. 2 tunnel, isn't that

dumped right down on the placer claims ?

A. I have no knowledge of any ore having ever

come from one of two tunnels.

Q. Was there any ore there on the placer claims ?

A. No, sir, not to my knowledge.

Q. There is no ore ? A. No, sir.

Q. What became of the ore that came from No. 2

tunnel then?

A. Number 2 tunnel never produced any ore.

Q. How^ do you know?

A. My assays did not show anything of value.

Q. AVhat came out of there ? Something w^as com-

ing out of the tunnel.

A. Yes ; it was waste, though.

Q. Where is that?

A. In the dump, down the hill.

Q. Where is that? A. On the slide there.

Q. Is it on the placer claims ?

A. I am not sure whether it is on the placer claims

or not; dump anyw^here down that mountainside.

Q. Now, in reference to the claim known as the

Contact—if the ore in No. 2 tmmel—there is nothing

in here but waste—^you w^ould not consider that of

any value ?

A. I would not consider that the waste that came

out of the tunnel of any value, no.

Q. Nor the claim of any value ?

A. I did not say so.

Q. I am asking you now to say so.

A. I will not say so.
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Q. Do you consider it of any value ?

A. I do not consider it of value.

Mr. SMITH.—What claim do you refer to?

A. The one No. 2 tunnel is in. [428]

Q. Now, there is another claim here in question

that is called the Contact Lode—you remember that?

A. Yes.

Q. Do you remember when you and Carl Anderson

were going up in that direction and you told Carl

Anderson you would not go up there, it was too

steep ?

A. I do not remember any such thing.

Q. Were you up there? A. Yes, sir.

Q. If Carl Anderson said that you told him you

would not go up there, because it was too steep up

there, he is mistaken ?

A. Must be—I went up there—saw everything I

wanted to see.

Q. What time did you go up there ?

A. It must have been in July while I was there.

I went to every claim on the property.

Q. What did you find up there on the Contact

Lode ? A. I do not remember.

Q. Find any ore ? A. Not that I remember.

Q. Find that it was of no value ?

A. Ididn'tconsideritof any value.

Q. (Continuing.) Any more than any other

claim. Now did you find any ore on the claims below

the Contact Lode ?

A. No, sir. Where is the Contact Lode?

(Mr. Lund shows rough map to witness.)
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A. According to my knowledge of the property the

Contact Lode is not in the right position there, as

shown by the sketch.

Q. Oh, this is merely in detail—I am asking you

—

does it show a vein or outcropping?

A. It does not show an outcropping.

Q. Does it show any falling ore, loose ore, on the

claims below, the Nebraska,—do you remember find-

ing ore there ?

A. There is some showing on the Nebraska.

Q. And the Carbonate Hill? [429]

A. Yes.

Q. Was that ore originally there, or did it come

from above? A. Slid from above.

Q. Where did it come from?

A. To the best of my knowledge it came from the

Nebraska. The ore that is shown on the Carbonate

Hill to the best of my knowledge came from further

up on the Carbonate Hill itself. That is the way the

claims show. We surveyed them out according to our

best information.

Q. What is the nature of the ore on the Carbonate

Hill?

A. The Carbonate Hill shows some Bomide in little

bunches, the same as on other parts of the property.

Q. And the ore in the slip is by nature what?

A. The same kind.

Q. This Contact, what people call the Contact

Lode—^isn't that that there is a contact there between

the green stone and limestone ?



T. J. Donohoe and Edmund Smith. 515

(Deposition of W. H. Seagraves.)

A. Presumably the Contact Lode was located to

cover the contact.

Q. There is a contact there?

A. There is a contact, yes.

Q. Between the two formations of greenstone and

limestone there is chalco pyrites'?

A. I have never seen any on any of the property.

Q. Would you swear under oath that there is not

any there? A. No, sir; I would not.

Q. It might be there?

A. It might be there, yes.

Q. And if it is there that claim is probably very

valuable ?

A. I would not say very valuable; no.

Redirect Examination.

(By Mr. SMITH.)

Q. Mr. Seagraves, the only method of determining

the value of mining property is the mineral that

is exposed—isn't that true? [430]

A. On an undeveloped claim, yes.

Q. And you are not prepared to say that any given

tract of ground does not carry some valuable min-

erals somew^here below the depth?

A. Certainly not—I cannot see into the ground.

Q. Is your judgment and your testimony based on

the examination or surveys of this claim of every-

thing that shows on the surface? A. Yes, sir.

Q. Find any mineral exposed anywhere on the sur-

face of any vlaue? A. I did not find any.



516 Christian Tjosevig et al. vs.

(Deposition of W. H. Seagraves.)

Recross-examination.

(By Mr. LUND.)

Q. Of these 16 or 17 different claims, how many
of them showed any mineral outcroppings ?

A. I think my report states that I considered seven

claims in the group that would justify going to

patent.

Q. How many of these claims showed mineral out-

croppings ? A. Six or seven.

Q. All those claims which did not show any mineral

outcroppings would not be of any value ?

A. I would not say that. The outcroppings on the

other claims might extend into that ground, and you

would want that.

Mr. LUND.—That is all. The deposition is signed

by W. H. Seagraves.

Plaintiffs rest. [431]

SURREBUTTAL.

Testimony of Christian Tjosevig, for Defendants

(Recalled in Surrebuttal) .

CHRISTIAN TJOSEVIG, upon being recalled,

having been previously duly sworn, testified in sur-

rebuttal, as follows

:

Direct Examination.

(By Mr. LUND.)

Q. It was testified by Mr. Donohoe that after the

entry of the decree in that case between you and Nels,

which is in evidence here, and which shows that it

was dated on the 6th day of April, 1911—were you in
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Valdez at the time that decree was entered or any
time within two months afterwards? A. No, sir.

Q. Where were you?

A. I was up at Chisna about that time.

Q. How far is Chisna from Valdez?

A. About 260 miles.

Q. Have you any proof, except your own word, to

the fact that you were there? A. Yes, sir.

Q. I show^ you a statement here and ask you

whether that is any proof to the fact that you were

up at Chisna at the time? A. Yes, sir.

. Q. Do you know the signature of the man there ?

A. Yes, sir; that is Martin Dempsey.

Q'. Was that signed by him at the time it bears

date? A. Yes, sir.

Q. Where?

A. On Chisna, 260 miles from Valdez.

Mr. DONOHOE.—That is dated June 7th.

Mr. LUND.—We offer it in evidence.

Mr. DONOHOE.—We object to the introduction of

this as not tending in any manner to prove the ques-

tion put to the witness—it is immaterial and irrel-

evant. [432]

The COURT.—I don't see what that proves.

Mr. LUND.—I will connect it up a little better.

Q. What time did you leave Chisna?

A. I left that morning.

q. On the 7th of June?

A. The 7th of June, yes.

. Q. Where did you go when you left Chisna?

A. I went to Valdez.

Q. For what purpose?
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A. For to collect that bill.

Q. $330? A. Yes, sir.

Q. How did you earn those $330?

A. For work up there.

Q. Work at Chisna ? A. Yes, sir.

Q. At what rate of wages ?

A. Seven dollars a day, me and the horse.

Q. Now, I had the clerk figure that out for me,

$330 divided at the rate of $7 a day is 47 days and a

fraction, is it not? A. Yes, sir.

Q. Had you worked up there continuously for

those days prior to June 7, 1911?

A. Why, except five days and a half that I made

a trip to Slate Creek, an dthen went out to look at

some prospect about 15 miles above there.

Q. Was that in addition to the 47 days you worked

up there—you were up there 5% days more?

A. Yes.

Q. And how far is it from Valdez to Chisna, did

you say? A. About 260 miles.

Q. How long did it take you to go in over the

trail? A. Takes 19 days. [433]

Q. What outfit did you go in with ?

A. With Jim Wilson, taking in the outfit for the

Alaska Hydraulic Company.

Q. How did you go? A. Over the trail.

Q'. Over the Valdez trail?

A. Yes, sledded in.

Q. With horse and sleds?

A. Yes; we relayed over the summit and relayed

on the hills until we got to the Copper River, and
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then we followed the river up, and we didn't relay any

more until we got to Dempsey's cal)in.

Q. And the 47 days you worked up there for these

$300, and the 19 days you worked on the trail—what

wages did you receive when you were going in over

the trail?

A. Four dollars and a half for me and the horse.

Q. Is that included in this order? A. No, sir.

Q'. How was that paid ?

A. That was paid by Mr. Wilson; that was paid

after the terms got back to Valdez, and I was still

up there^ and it was paid to my wife.

Q. For the 19 days? A. For the 19 days.

Q. Adding 47 days, and 5I/2 days, and 19 days to-

gether, would be 72% days? A. Yes, sir.

Q. That you had been away from Valdez prior to

June 7th? A. Yes, sir.

Q. That brings us back to what time?

A. March, some time.

Q. About the 19th or 20th of March, doesn't it?

A. Yes, sir. [434]

Mr. LUND.—I now offer it in evidence as sub-

stantiating the proof of the witness.

The COURT.—Now, let us see if that is admissible

under any theory of the case. Mr. Tjosevig has tes-

tified that at a certain time he was at a place 260

miles away from Valdez; now, how does it add any-

thing to it for him to produce a letter that he says

he got there, because, after all, it is Mr. Tjosevig 's

own statement that he was there at that time, and

that he got the letter at that time. He has already
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testified that he was there at that time, and that let-

ter does not add anything to Mr. Tjosevig 's testi-

mony.

Mr. LUND.—I don't know—I am not very sharp

on the rules of evidence, and I believe the Court is

right.

The COURT.—I know I am right. I would not

rule that way if I did not know that I am right.

Mr. LUND.—It would add weight to the man's

testimony.

The COURT.—It would not add any weight. He
may bring in any number of letters and say,

'

' I got

those letters,
'

' but, after all, it is only his testimony

saying that he got those letters at a certain time and

place, and how does that add anything to his testi-

mony that he was there at the time?

Mr. LUND.—I will ask that it be marked, and

show that it was rejected.

The COURT.—Yes, you can have it marked and

take your exception.

(Whereupon said statement was marked Defend-

ants' Exhibit No. 17, and rejected.)

Q. Did you file a lien claim out for this work that

you had done ? A. Yes, sir.

Q. This order that you had for your money wasn't

paid? A. No, sir.

Q. Is that the lien notice that is referred to in the

Defendants' Exhibit No. 2, signed and sworn to by

you on the 30th day of June, 1911 ?

A. Yes, sir. [435]

Q. Now, you heard the testimony here about the
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continuance here, that Smith testified that the

trouble did not occur between you and him at the

time the motion for continuance was made, but that

it occurred later on—was there more than one con-

tinuance that you know of?

A. No, there wasn't. The Court held,—I think

there was only one court held a year at that time

—

one term of court every year at that time.

Q. And this motion for a continuance and the affi-

davit of your brother Nels that was made at the time

you testified to? A. I was down at Cordova.

Q. You came up to attend the trial?

A. Yes, sir.

Q. And while you were waiting in Smith's office

—

A. Yes, sir.

Q. He went up to the courthouse? A. Yes, sir.

Mr. DONOHOE.—We object to that as leading.

Mr. LUND.—Yes, it is leading, but I was trying

to hurry the matter.

Q. That is the time it took place ?

A. Yes, sir; that is the time it took place.

Q. Now, did you make any statement to Mr.

Smith or Donohoe, as they testified to here, to the

fact that the Holman, Hazelet and Ekemo interests

were your interests ? A. No, sir.

Q. Was it ever your interest, or did it ever belong

to you? A. No, it never did.

Q. I mean the interest of Holman, Hazelet and

Ekemo? A. No, sir.

Q. Never did belong to you? A. No, sir.

Q. He said you were in his office when your



522 Christian Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

brother was away and wanted the case tried so you

could have a cinch on him—was he away at the time?

[436]

A. No, he was in Valdez.

Q. How do you know*?

A. Because I saw him there—he was there and

swore to that affidavit that he made—right in town

there at the time.

Mr. LUND.—That is all.

Mr. DONOHOE.—No cross-examination. [437]

Testimony of Mrs. Eli Tjosevig, for Defendants

(Recalled in Surrebuttal.).

Mrs. ELI TJOSEVIG, recalled as a witness on be-

half of the defendants, having been previously duly

sworn, testified as follows:

Direct Examination.

(By Mr. LUND.)

Q. Do you remember the spring after this lawsuit

was ended between Nels and you and your husband?

A. Yes.

Q. And your husband going into Chisna ?

A. Yes.

Q. How did he go in ?

Q. When he went in with Wilson?

Q. Yes; did he go in with teams and with an out-

fit? A. Yes.

Q. Over the Valdez trail? A. Yes, sir.

Q. What, if any, money was paid you for that

work that your husband was doing?
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A. Wilson's man gave a check to me.

Q. How much? A. I think about $85.00.

Q. And that was for what work your husband had

done? A. Yes, going in on the trail.

Q, For going in on the trail? A. Yes, sir.

Q. Do you remember what time your husband left

Valdez that spring?

A. No, I could not remember.

Q. You don't remember the date when he left?

A. No.

Q. But you remember getting this check for $85

for his work going over the trail? A. Yes, sir.

Mr. LUND.—You may cross-examine. [438]

Mr. DONOHOE.—We move to strike the witness'

testimony as incompetent, irrelevant and imma-

terial.

The COURT.—No, I will let it stand.

Mr. DONOHOE.—No cross-examination. [439]

Testimony of Christian Tjosevig, for Defendants

(Recalled in Surrebuttal).

CHRISTIAN TJOSEVIG, recalled as a witness,

having been previously sworn, testified in surrebuttal

as follows.'

Direct Examination.

(By Mr. LUND.)

Q. This written notice that you filed for your

wages earned that spring, was it for the work done

on the trail or for the work done after you got up

in the mines ? A. No, when I got up there-

Mr. DONOHOE.—Just a moment. We object to
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(Testimony of Christian Tjosevig.)

that question on the ground that it is immaterial, in-

competent and irrelevant, because the lien, being a

self-serving declaration sworn to by Tjosevig, does

not in any manner disprove my testimony that he

was in Valdez a few days after the entry of the de-

cree on the 6th day of April. There is nothing in

the lien that tends to show anything to the contrary.

Mr. LUND.—I submit a sworn statement made at

that time, long before there could possibly be any

idea in the man's mind about this lawsuit, is com-

petent evidence to show the circumstances and con-

ditions. It is not self-serving, within the meaning

of the term.

Mr. DONOHOE.—Your Honor, it does not show

anything—it does not tend to prove that he was not

there, as I testified he was, and the witness has al-

ready testified he was in my office on the 6th day of

April.

The COURT.—Isn't the lien notice in evidence?

Mr. LUND.—Yes, it is in evidence.

The COURT.—Now, the lien notice speaks certain

things. What is it you are asking in addition to

what is in that notice?

Mr. LUND.—I want to make it absolutely certain

that the work claimed in the lien notice was for work

performed by the man after he got up to the mine,

and doesn't include any part of the labor going in

over the trail. [440]

The COURT.—Well, he may answer.

Q. (By Mr. LUND.) Was this for work done on

the trail, or work done on the property?
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(Testimony of Christian Tjosevig.)

A. It was for work done on the property. Going

in I worked for a different outfit.

Q. And that was paid to your wife? A. Yes.

Q. It was intimated by Donohoe—he said you were

in his office the day the decree was rendered?

A. No, sir.

Q. Explain that.

A. I was in his office the same day the oral opinion

was supposed to be rendered by the Judpje—I went

in and saw Mr. Donohoe, and he told me how it

stood.

Q. And what did you do at once?

A. The next day I went on the trail for Tom Wil-

son, hauling up the supplies to the Chisna.

Q. And his statement that he showed you the de-

cree at that time, whether or not it is true ?

A. It is not; I never saw any decree until it was

read here in court.

Mr. LUND.—That is all.

Mr. DONOHOE.—No questions.

(Witness excused.) [441]

Testimony of M. J. Lund, for Defendants (Recalled

in Surrebuttal).

M. J. LUND, recalled as a witness in behalf of the

defendants, having been previously duly sworn, testi-

fied in surrebuttal as follows

:

Mr. LUND.— I am already sworn. I will testify

that this afternoon I sent the following telegram to

the clerk of the District Court at Valdez, ''What de-

posit was made on account of fees for defendants in
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(Testimony of M. J. Lund.)

case No. 403, who made the deposit, how much of it

was used, and by whom was unused balance with-

draw^n? Wire at once fully, collect."

Mr. DONOHOE.—We object to that as in-

competent.

The COURT.—Objection sustained.

Whereupon the Court instructed the jury as

follows: [442]

Instructions of Court to the Jury.

Gentlemen of the Jury

:

Heretofore you have been trying criminal cases, in

which the Government has to convince the jury be-

yond a reasonable doubt of the guilt of the de-

fendant. In civil cases the rule is different. In

such cases the plaintiff, if he would recover has got

to have a preponderance of the evidence, but he does

not have to convince the jury beyond a reasonable

doubt, as the Government has to do in criminal cases.

In this case that you are trying now, while it is a

civil case, it is very different from any that you have

heretofore tried, and probably different from any

that you will have to try hereafter. In a criminal

case you go out and you say by your verdict guilty

or not guilty ; in a civil case you go out and say by

your verdict, *'Let the plaintiff have $400, or $500 or

$600"—you find for the plaintiff for a certain sum,

or you find for the defendant ; but in this kind of a

case the jury do not say,
'

'We find in favor of Dono-

hoe for $10,000," or "We find in favor of Tjosevig,

that Donohoe does not get anything"—you do not
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decide that at all. You are just simply asked to say

by your verdict how the evidence on a ceiiain ques-

tion of fact strikes you. That does not necessarily

decide the case. You may decide that there was

such a contract as Donohoe and Smith claim, but

that does not necessarily mean that Donohoe and

Smith are going to win this case. You may
decide that there was not any such contract

—

that the evidence does not show that there was any

such contract, but that does not necessarily mean

that Tjosevig is going to win this case, because that

is only one question of fact, and there are a great

many questions of fact and of law in the case ; and

the Court is only asking you to tell it how that ques-

tion of fact strikes you so that if that question of fact

becomes the question on which the controversy de-

pends in its ultimate [443] analysis, the Court

know how the evidence appears to nine intelligent

and honest men of the cities of Juneau and Douglas

;

the Court would probably consider, "Well, now, nine

men sat on this one question of fact and they said so

and so ; they must have thought that the evidence was

pretty strong one way or the other—nine men chosen

from the different walks of life come to that one con-

clusion, you better think over this thing very very

carefully and see whether or not there is good

grounds for that jury saying what they did"—the

Court would not necessarily come to the same con-

clusion that you come to, and it is the Court's con-

clusion that has got to prevail in the long run. The

Court simply asks you to take this evidence and tell
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the Coui't how it appears to your honest and unbiased

judgment.

Now, in this case Mr. Donohoe and Mr. Smith

allege that they had an oral agreement with Mr.

Tjosevig and the defendants in this case by which

they agreed—that is, Tjosevig and his people agreed

through Tjosevig, that Donohoe and Smith did not

need to do their proportion of the assessment work

—

their 7I/2 per cent of the assessment work, but that

Tjosevig and his codefendants would do it for them,

and that Donohoe and Smith were to attend to such

law business as would arise in connection with the

claims, and do other work of a legal nature in connec-

tion therewith. Now, that is what Donohoe and

Smith claim. They claim that there was that kind

of a contract. Tjosevig denies that there was that

kind of a contract.

Now, it is incumbent on Donohoe and Smith, if

they would have this Court and you believe that there

was such a contract as that, to produce stronger, and

better, and weightier, evidence that there was such a

contract than Tjosevig and Halvorsen would have to

produce that there was not such a contract. That is

what is called the preponderance of evidence. That

is to say, there must be stronger, weightier, better

evidence, more convincing evidence on that side than

there [444] is on the other side. They would not

have to prove beyond a reasonable doubt that there

was such a contract—they would not have to prove it

to a mathematical certainty, but they would have to

have better and stronger evidence,—that does not

mean they would have to have more witnesses—^you
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do not count the witnesses in making up your mind

as to whether or not a certain fact is true, but you

weigh the evidence, and in weighing the evidence

there are certain rules that common experience has

taught are good rules to go by, and good rules to be

taken into consideration. One of those rules is that

you size a man up when he goes on the witness-stand

;

you take into consideration his demeanor, his ap-

pearance, his ability to know the truth of the things

that he testifies about, and his inclination to tell the

truth or not to tell the truth, or to tell half the truth,

or to evade the truth and to give a wrong impres-

sion,—you take that into consideration when a man

tells you a thing in private life—^you size him up, and

then you ask him questions—if it is a matter of any

Importance you would cross-examine him and you

would note how he stood the cross-examination, and

then you would inquire how much interest he had in

the thing,—that is all taken into consideration by you

and given such weight as you, in your judgment,

think it is entitled to, when a man tells you a thing

out of court; and, too, he may tell you some things

that are not important, and a lot of things that are

important, and you would not mix up the unim-

portant things with the important things. If you

believe the important things of the man's story and

have doubt about the unimportant things you would

not let the doubt about the unimportant things

sway your judgment about the important things,

—

in other words, you are not to minimize things

of importance in testimony, and you are not

Iq minimize trifles in testimony—you are to



530 ChHstian Tjosevig et al. vs.

give to each piece of [445] testimony its proper

weight in determining the matter that is before

you—determining how it seems to you from the evi-

dence, whether there was this kind of a contract.

Another rule that is usually taken into considera-

tion because it is a good rule and a rule that is ap-

plied in everyday life is this, if any witness has wil-

fully testified falsely as to any material matter in the

case, then you are at liberty to disregard his entire

testimony except in so far as it is corroborated by

other evidence. Now, remember what I say ; if any

witness has wilfully testified falsely in any material

matter you are at liberty, if you wish, and think it is

right, to disregard his entire testimony. That

means just what it says, that if he has wilfully testi-

fied falsely,—if he has inadvertently and by mistake

testified falsely you do not apply that rule, or if he

has testified falsely about some immaterial matter

you do not apply that rule; and if, though he may
have wilfully testified falsely about some material

matter, yet he is corroborated by other witnesses

whose testimony does not bear that taint, you should

not disregard it just simply because it bears that

taint, but if it chimes in with other testimony in the

case you give it such w^eight as it would be entitled to.

Common sense regulates all these things. You judge

of a man's testimony when it is given on a witness-

stand very much as you judge of it in private life.

^Tow, noiv this question that is going to be asked you

is not to be answered through the influence of bias or

prejudice, or sympathy. It is a plain, simple ques-

tion, appealing to the judgment of nine intelligent
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jurors and honest jurors, and if I did not think you
were intelligent jurors and honest jurors and (;apal)le

of giving me advice on this proposition I would not

think of submitting any such question to you, be-

cause it is a matter entirely in my discretion whether
I submit [446] such question to you or not, and
if you give me your advice, I still do not have to fol-

low it. That would not mean any reflection on the

jury—it would simply mean that I cannot arrive at

that same conclusion, and I will have to choose what

I honestly arrive at.

Gentlemen, in order to refresh your memory on the

question that I am submitting to you I will kind of

recapitulate and say, it is alleged by the plaintiffs'

complaint that by reason of a written contract be-

tween the parties hereto plaintiffs became interested

in certain mining claims. Defendants admit that

certain contract, but they say that owners of mining

claims were required by law to do annual assessment

work on such claims in order to hold them, and that

plaintiffs failed to do their share of such work, and

that the defendants were compelled to do it for them

in order to protect the claim.s^ and for that reason

they advertised the plaintiffs out. As to this, plaint-

iffs say that after the written contract had been

made, and the suit out of which that contract grew

had been settled by the decree of the Court, they had

an oral agreement with the defendants by which

they, the defendants were to do the plaintiffs' share

of the assessment work, and in return therefor the

plaintiffs were to perform legal services and do other
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work of a legal nature in connection with the hand-

ling of such claims.

This is denied by the defendants, and the question

which the Court wishes you to answer is this, to wit

:

Was there or was there not any such oral agreement ?

If, in your opinion, based upon the evidence in this

case, there was such an agreement, then answer yes
;

if in your opinion, based upon the evidence in this

case, there was not, then answer no ; and in the ver-

dict I will leave a place to say yes or no to the ques-

tion, and then a place for your signatures, and I

would like for each member of the jury to sign what-

ever verdict you [447] agree upon. I do not

mean by that that I want one juror to answer one

way and another juror another and to have nine dif-

ferent answers ; but what I do mean is I want you,

when you do agree, to each sign the verdict.

I forgot, gentlemen, a charge that I always give,

and that is this, that you are to decide the matter on

the evidence and on your recollection of the evi-

dence ; counsel on neither side in this case is a wit-

ness, and whatever counsel say the evidence, is not

binding on you. You are to consider what your

recollection of the evidence is, and what your infer-

ences are that are drawn from that evidence. [448]

Mr. LUND.—I wish at this time to submit the

formal motion that the evidence has proved that the

written contract—that there is evidence is true—was

changed and altered by the subsequent oral agree-

ment so as to take away all equitable nature of this

action and destroy all claims of a resulting trust, and

make it an action at law for the recovery of a sum of
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money, and that the action be dismissed.

The COURT.—The motion will be denied. I will

deny it at present, and will determine the whole mat-

ter when I decide the case.

Mr. HELLENTHAL.—I would like to introduce

this citation and the injunction order of the Court in

this cause, made on the 9th day of September, 1916

;

also the order modifying the original order, dated

the 30th day of December, 1916, and ask that they

be marked Exhibits ''P" and '^Q"; and that the

order of March 20, 1917, be marked Exhibit "R . " I

offer all of those.

Mr. LUND.—No objection.

(Whereupon said exhibits were marked Plaintiffs'

Exhibits "P," "Qi" and ''R.")

And the jury retired in charge of a sworn bailiff to

deliberate upon their verdict and subsequently duly

returned into court their answer to the question pro-

pounded by the Judge as appears in the hereinafter

marked Exhibits." [449]

February 27, 1918, 5:15 P.M.

Mr. HELLENTHAL.—Your Honor, Mr. Lund

was notified by Mr. Bell—he left and Mr. Bell called

him up on the telephone and he said he did not care

to be here when the verdict was returned.

(Verdict received by the Court and read by the

clerk.)

Mr. HELLENTHAL.—I would like to offer the

verdict in the case of Donohoe and Smith vs. Tjose-

vig et al., and ask that it be marked Plaintiffs' Ex-

hibits."

The COURT.—The Court practice on that seems
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a little ridiculous in view of the reformed procedure.

One Judge takes the verdict, and then it is offered

again before him, being formally introduced in evi-

dence. This was the practice when there were two

separate Courts, the law and the equity, but where

the veiy same Court directs the issues to a jury and

the jury returns their verdict in that court it would

seem to be ridiculous that the verdict has got to be

formally introduced in evidence.

Mr. HELLENTHAL.—That is all right. That

closes the plaintiffs' case. [449%],

The following are the exhibits bearing upon the

issues of the case and referred to in the foregoing

statement of the proceedings on the trial: [450]

Plaintiffs' Exhibit '*A."

Plffs. Exhibit No. "A." Eeceived in evidence

Feb. 21, 1918. Case No. 853-Valdez, J. W. Bell,

Clerk. By John T. Reed, Deputy.

CONTRACT.
THIS CONTRACT AND AGREEMENT, made

and entered into this 12th day of January, 1911, by

and between Christian Tjosevig and Eli Tjosevig,

husband and wife, and Andrew Halverson, all of

Valdez, Alaska, the parties of the first part, and

Edmund Smith and T. J. Donohoe, of the same place,

the parties of the second part,

WITNESSETH:
That Whereas, the parties of the first part are the

same parties named as defendants in that certain

cause now pending in the District Court for the

Territory of Alaska, Third Division, wherein Nils
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Tjosevig is plaintiff, vvhicli said cause is number 403

;

and that said second parties are attorneys-at-law,

engaged in the practice of the same at Valdez,

Alaska ; and that said cause of action is in reference

to certain mining claims situated in the Territory of

Alaska, and described as follows, to wit

:

The Tjosevig numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,

11, 12, 13, 14, 15, lode mining claims, the "Ne-

braska," "Nor\Yay," "Charlotte," "June No.

2," and "Teddy Lode" lode mining claims; all

of said lode mining claims being in one con-

tiguous group situated on Glacier Creek, Hidden

Creek, and Trail Creek, tributaries of the

Kennicott River, Valdez Mining District, Terri-

tory of Alaska,

ALSO

:

Those certain six (6) lode mining claims here-

tofore described and originally located as

"Tjosevig No. 3," "Nebraska," "Tjosevig No.

14," "Tjosevig No. 12," "Teddy Lode," and

"Charlotte," but which said six (6) claims were

afterwards relocated and recorded by said first

parties and named as follows, to wit: "Dagny

Marie," "Copper Glance," "Sadie," "Edna,"
'

' Paula " and "New York. '

'

The location certificates of all of said above de-

scribed [4501/2] mining claims being of record in

the office of the recorder at Valdez, Alaska, to which

records reference is hereby made for a further

description of said mining property.

That all or part of said mining claims are involved

in said cause of action number 403.
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NOW, THEREFORE, in consideration of the said

parties of the second part looking after said case

and counseling and advising and assisting in the

same in the said District Court, or if same is sub-

mitted to arbitration and award, the said parties of

the first part will, as full compensation for such ser-

vices by said parties of the second part, deed to the

said parties of the second part an undivided seven

and one-half one-hundredths (7I/2/IOO) interest in

and to each and all of said above described mining

claims and mining property. The said interest so con-

veyed to be deeded from whatever remaining inter-

est said first parties may have in all of said mining

claims after the said case has been decided, either by

the Court, or by arbitration and award, or by agree-

ment of the parties, and said interest deeded shall

be seven and one-half one-hundredths of the total

interest so remaining to said first parties whether

each of said claims are involved in said litigation or

not.

The said seven and one-half one-hundredths un-

divided interest in and to each of said claims shall be

conveyed immediately after the settlement of the

said litigation as aforesaid, by a good and sufficient

quitclaim or mining deed, and in case the said parties

of the first part are unable to or refuse to execute

said deed as above, then and in that case this instru-

ment shall be understood to be, and it is hereby

agreed to be a conveyance, and the said parties of

the first part hereby give and grant unto the said

parties [451] of the second part, their heirs, ex-

ecutors, administrators and assigns the said undi-
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vided seven and one-half one-hundredths (Ti/o/lOO)

interest in and to the said above described lode min-

ing claims,

To have and to hold the same unto the said parties

of the second part, their heirs, executors, adminis-

trators and assigns forever.

In consideration of the above agreements the said

parties of the second part hereby agree to and with

the said parties of the first part, to give their time

and attention to said cause, and to the best of their

ability to aid, counsel, and assist said parties of the

first part and to protect their interests, whether said

cause is tried in said District Court, or by arbitra-

tion and award, or settled by the parties interested.

IN WITNESS WHEREOF, the said parties here-

to have hereunto set their hands and seals this 12th

day of January, 1911.

CHRISTIAN TJOSEVIG. (Seal)

ELI TJOSEVIG. (Seal)

ANDREW HALVORSEN. (Seal)

EDMUND SMITH. (Seal)

T. J. DONOHOE. (Seal)

In presence of:

F. C. WEBER.
CHAS. E. BUNNELL.

United States of America,

Territory of Alaska,—ss.

BE IT REMEMBERED, That on this 12th day

of January, 1911, before me, the luulersigned, a

notary public in and for the Territory of Alaska,

duly commissioned and sworn, personally appeared
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Christian Tjosevig, Eli Tjosevig, Andrew Halverson,

Edmund Smith and T. J. Donohoe, who are to me

known to be the same persons whose names are sub-

scribed to the within instrument and they each

acknowledged to me that they signed and sealed the

same for the uses and purposes therein mentioned.

WITNESS my hand and official seal this 12th day

of [452] January, 1911.

[Notarial Seal] F. C. WEBER,
Notary Public. [4521/2]

Plaintiffs' Exhibit ''B."

Plffs. Exhibit No. B. Received in evidence Feb.

21, 1918, in Cause No. 853—Valdez. J. W. Bell,

Clerk. By John T. Reed Deputy.

United States of America

Territory of Alaska,

Third Division,—ss.

I, the undersigned Clerk of the District Court for

the Territory of Alaska, Third Division, do hereby

certify that the attached is a full, true and correct

copy of the original decree in Cause No. 403, Nils

Tjosevig, Plaintiff, vs. Christian Tjosevig et al.. De-

fendants, Gust Dgarf, et al.. Interveners, as the

same appears on file and of record in my office.

IN TESTIMONY WHEREOF, I have subscribed

my name and affixed the seal of the said Court at

Valdez, Alaska, this 2d day of February, 1917.

[Seal] ARTHUR LANG,
Clerk.

By T. P. Geraghty,

Deputy. [453]
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In the District Court for the District of Alaska,

Third Division at Valdez.

No. 403.

NILS TJOSEVIG,

Plaintiff,

vs.

CHRISTIAN TJOSEVIG and ELI TJOSEVIG,
Husband and Wife, and ANDREW HAL-
VERSON,

Defendants

;

GUST DGARF and CHARLES GARWOOD,
Interveners.

Decree.

The above-entitled action coming' on regularly to

be tried before the above-entitled court, without a

jury, upon the amended complaint of the plaintiff,

the answers of the defendants and the complaints

in intervention of the intervenors, and the answers

thereto, and the Court having heard the testimony

and proofs of all the parties, and being fully advised

in the premises, and having on the 4th day of April,

A. D. 1911, made, signed and filed Findings of Pact

and conclusions of law herein, which said Findings

of Fact and Conclusions are hereby made a part of

this judgment by reference, and it appealing to the

satisfaction of the Court, that the Tjosevig Lode

Mining Claims numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14 and 15, and the Charlotte, Teddy, Nebraska

and Norway No. 2 Lode Mining Claims are valid and

subsisting lode mining claims, situate on the west-
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erly side of the Kennicott Glacier, Valdez Record-

ing District, Alaska, and are and constitute one con-

tiguous group of mining claims, and that the plain-

tiff Nils Tjosevig is the owner of an undivided

twenty-one and one-half foTty-eights, the defendant

Christian Tjosevig of an undivided twenty-one and

one-half ioTij-eights, the intervenor Gust Dgarf of

an undivided on^-ioYiy-eight, the intervenor

Charles Garwood of an undivided one iorty-eight

;

and that the defendant Eli [454] Tjosevig is the

owner of the Dagny Marie and Carbonate Hill Lode

Mining Claims, except as to all portions thereof

that may conflict with or over-lap the Tjosevig No. 3

Lode Claim and the said Nebraska Lode Claim, and

the said defendant Andrew Halverson is the owner

of the New York Lode Mining Claim, except so far

as any portion thereof conflicts with or over-laps the

said Charlotte and Teddy Lode Claims;

Now, Therefore, It is Ordered, Adjudged and De-

creed, that the title in and to said lode mining claims

is quieted and found to be vested in each of said

parties to this action as follows

:

An undivided twenty-one and one-half forty-eights

interest in and to the Tjosevig numbers 1, 2, 3, 4, 5, 6,

7, 8, 9, 10, 11, 12, 13, 14 and 15 Lode Mining Claims,

the Charlotte, Teddy, Nebraska and Norway No. 2

Lode Mining Claims in the plaintiff Nils Tjosevig;

and undivided twenty-one and one-half forty-eights

interest in the Tjosevig Numbers 1, 2, 3, 4, 5, 6, 7, 8,

9, 10, 11, 12, 13, 14 and 15, Charlotte, Teddy, Nebraska
and Norway No. 2 Lode Mining Claims in the de-
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fendant Christian Tjoscvig; and undivided one-

forty-eighf interest in eaeh and all of said last named

nineteen lode niinin<; claims in the intervener Gust

Dgarf, and an undivided one forty-eight therein in

the intervener Charles Garwood; all of the Dagny

Marie and Carbonate Hill Lode Mining Claims, ex-

cept such portions thereof as may conflict with or

over-lap the said Tjosevig No. 3 and Nebraska Lode

Mining Claims, are hereby adjudged and decreed to

be owned by the defendant Eli Tjosevig, and all of

the New York Lode Claim, except such portions

thereof as may conflict with or over-lap the said

Charlotte and Teddy Lode Claims.

It is Further Ordered, Adjudged and Decreed that

the Copper Glance, Paula, Edna and Sadie Lode Min-

ing Claims, [455] attempted to be relocated by

the defendant Andrew Halverson in the year 1909

over the Nebraska, Tjosevig No. 3, Tjosevig No. 12

and Tjosevig No. 14 Lode Mining Claims, are and

each of them is void and of no force or effect whatso-

ever; and neither the defendant Andrew Halverson

or the defendant Christian Tjosevig or Eli Tjosevig

take nothing thereby, and each of them is and each

of their heirs, executors, administrators and assigns,

and all persons claiming under them or either of them

is hereby forever enjoined and restrained from as-

serting any right or title in or to either of the said

Copper Glance, Paula, Edna, or Sadie Lode Alining

Claims.

It is Further Ordered, Adjudged and Decreed that

all portions of the said Dagny Marie and Carbonate

Hill Lode Claims which conflict with or over-lap the
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said Tjosevig No. 3 Lode or the said Nebraska Lode

are void and of no effect, and all portions of the said

New York Lode which conflicts with or over-laps the

said Charlotte and Teddy Lodes, are void and of no

effect.

It is Further Ordered, Adjudged and Decreed that

the Court retain jurisdiction of this cause in order to

settle and determine any matters concerning the

boundaries of said mining claims or any of them,

and any other questions which may arise between the

said parties hereto touching their said property

rights.

It is Further Ordered, Adjudged and Decreed that

the plaintiff and the intervenors have and recover

of the defendants herein their costs herein in the

sum of to be taxed and inserted by the Clerk of

this Court herein.

Done this 6th day of April, A. D. 1911.

By the Court:

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : "Filed in the District Court, Territorj^

of Alaska, [456] Third Division, Apr. 6, 1911.

Ed. M. Lakin, Clerk. By Thos. S. Scott, Deputy.'*

Entered Court Journal No. 6, page No. 218.

O. K. as to form.

(Signed) EDMUND SMITH. [457]
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Plaintiffs' Exhibit "C."

Plffs. Exhibit No. " C. " Received in evidence Feb.

21, 1918, in Cause No. 853—Valdez. J. W. BeU,

Clerk. By John T. Reed, Deputy.

BOND AGREEMENT.
THIS INDENTURE, made and entered into this

6th day of April, A. D. 1916, by and between Chris-

tian Tjosevig, Eli Tjosevig, his wife, Andrew Hal-

verson and Nels Tjosevig, all of McCarthy, Alaska,

parties of the first part, and George Francis Rowe,

of Seattle, Wash, party of the second part, WIT-
NESSETH:
That for and in consideration of the sum of One

DoUar in hand paid to the parties of the first part,

by the party of the second part the receipt of which

is hereby acknowledged and other good and valu-

able considerations, the parties of the first part

hereby give and grant to the party of the second

part the exclusive right, privilege and option to

purchase, of and from the parties of the first part,

all their right to, title in and interest in (which said

interest includes the whole) those certain Mining

Claims or Lodes, situate on Hidden Creek, a tribu-

tary of the Kennicott River, in the Chitina Mining

and Recording District, Territory of Alaska, as fol-

lows, to wit : The Josevig Nos. 1 to 15, inclusive,

Nebraska, Norway No. 2, Charlott, Contact Lode

Carbonate Hill, Dagney Marie, and the consolidated

Placer Claim, the location certificates of all of which

are of record in the office of the L^nited States Com-
missioner and Recorder for the Chitina Recording



544 Christian Tjosevig et al. vs.

District, Territory of Alaska. Reference is hereby

made to the said records for a more particular de-

scription of said claims.

As a further consideration for the above named

mi?>ing claims the party of the second part, cove-

nants and agrees to [458] pay Christian Tjosevig

for himself, Eli Tjosevig, his wife, and Andrew

Halverson, his heirs or assignee, the sum of One

Hundred Thousand Dollars and five per centum of

the capital stock, of the company or corporation

formed by the party of the second part to handle

said property, the sum named to be paid to the Bank
of Cordova, Cordova, Alaska, to the credit of the said

Christian Tjosevig, as follows, to wit : Three Thousand

on the execution of this instrument, Five Thousand

Dollars on the on the 1st day of June, 1916. Ten

Thousand Dollars on the first day of October, 1916.

Twenty-seven Thousand Dollars on the first day of

October, 1917. Twenty-seven Thousand Dollars on

the first day of October, 1918. Twenty-nine Thou-

sand Dollars and the five per centum of the stock

hereinabove mentioned on the 1st dao of October,

1919. And the further sum of Fifty Thousand Dol-

lars to Nels Tjosevig or his order, in the following

manner, to wit: One Thousand ($1,000.00) on the

execution of this instrument. Three Thousand

($3,000.00) Dollars in mnty days from this date, Six

Thousand (46,000.00) Dollars six months from this

date, and the balZance in four pajTuents of Ten

Fhousand ($10,000) Dollars each twelve months

apart, the first of such payments to be made twelve

months from this date.
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It is understood and agreed by and between the

parties hereto, that Uw party of the second part,

his heirs and assigncs shall have the right to enter

upon the said mining daims at any time after the

execution of this instrument for the purpose of de-

velopping, mining and equi/>mg the said property,

and operating the same, as a going mine or miw.s and

to sell or dispose of any ore so mined or milled. [459]

It is understood and agreed that ant any time after

the execution of these presents the party of the first

part shall have the right to enter upon the said

claims for the purpose of inspection and examina-

tion.

It is understood and agreed that any building, ma-

chinery, houses, mills, tools or other equipment

placed on said mining claims by the party of the sec-

ond part, or his heirs or assignes and any payment

of money made under the terms of this agreement

shall upon the failure of the party of the second part

his heirs or assignes, to carry out any of the termes

or provisions of this agreement, revert with the

ground to the party of the first part, and shall be

treated as liquidated damages. It is understood and

agreed that the party of the second part, his heirs or

assignes, shall do the annual assessment work as pro-

vided for the year 1916, and for eveiy year there-

after while this agreement is in force, and the said

assessment work to be commenced in each year on or

before the tenth day of July, and shall be com-

pleated on or before the first day of October, and

such assessment work to be recorded according to
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law, and if the paiiy of the second part, his heirs or

assignt's shall fail to do the work so prescribed and

to record the same, in the manner above described,

then this agi'eement shall hecom null and void, and

the claims above refered to shall revert to the parties

of the first part.

It is further understood and agreed, that the

parties of the first part, shall not later than the first

day of June, 1916, place in escrow in the Bank of

Cordova, Cordova, Alaska, a good and sufficient quit-

claim Deed, conveying to the party of the second

part, his heirs or assignes, all their right to, and in-

terest in the mining claims hereinabove refered to.

It is expressly understood and agreed that time is

the essence of this agreement and upon the com-

pliance by the party [460] of the second part

with all the covenants and conditions of this agree-

ment the deed above refered to shall be delivered

upon demand to the party of the second part, but if

the party of the second part shall fail to comply with

any of the termes or conditions hereof, then this

agreement shall be void and of no effect, and the deed

above refered to shall be delivered back to the parties

of the first part, their heirs or assignee. This agree-

ment runs in favor of and is binding upon the heirs,

executors, administrators, assignes, and successors of

the parties hereto, and is assignable at the option of

the party of the second part.

IN WITNESS WHEREOF, the parties hereto
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has set their liaiids and seals hereto the day and year
first above written.

CHRISTIAN TJOSEVIG. (Seal)

ELI TJOSEVIG. (Seal)

By CHRISTIAN TJOSEVIG,
Her Attorney-in-Fact.

ANDREW HALVERSON. (Seal)

By CHRISTIAN TJOSEVIG,
His Attoniey-in-Fact.

NELS TJOSEVIG. (Seal)

Parties of the First Part.

GEORGE FRANCIS ROWE,
Party of the Second Part.

In the presence of

JOE H. MURRAY,
GUSTAVE PRESINER.

United States of America,

Territory of Alaska,—ss.

On this 6th day of April, 1916, before me per-

sonally appeared Christian Tjosevig and Nels Tjose-

vig and George Francis Rowe, each personally

known to me and known to me to be the same indi-

vidual described in and who executed the foregoing

instrument, and each severally duly acknowledged to

me that he signed and sealed the above instrument

for the uses and purposes therein mentioned. [461]

WITNESS my hand and seal the day and year in

this certificate first above written.

JOS. H. MURRAY,
Notary Public.

My com. expires March 29, 1919.
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United States of America,

Territory of Alaska,—ss.

On this 6th day of April, 1916, before me appeared

Eli Tjosevig by and through her attorney, Christian

Tjosevig, and Andrew Halverson by and through his

attorney in fact, Christian Tjosevig, and the said

Christian Tjosevig acknowledged that he signed the

names of Eli Tjosevig and Andrew Halverson to said

instrument as his ovm as their attorney in fact, he

further acknowledged to that he had authority so to

do.

(Signed) JOS. H. MURRAY,
Notary Public.

My com. expires March 29, 1919.

Documentary stamps attached 10^.

Filed for record the 8th day of April, 1916, at 5

P.M. at the request of George Francis Rowe and

recorde in Book 10, at page 347.

WM. O'CONNOR,
Recorder.

United States of America,

Territory of Alaska,

I, Wm. O'Connor, United States Commissioner

and ex officio Recorder in and for the Chitina Pre-

cinct of the third Division, Territory of Alaska, and

custodian of the records relating to and effecting real

property in said precinct, DO HEREBY CERTIFY
that the foregoing five ]3ages is a full, [462] true,

correct and complea^ copy of the Bond agreement

signed by Christian Tjosevig et al., and George

Francis Rowe, as the same appears in Book 10, at
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page 347, records of the Chitina recording office and

the whole thereof.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and official seal this 28th day of Jan-

nary A. D. 1918.

[Official Seal] WM. O'CONNOR,
United States Commissioner and ex-Officio Re-

corder in and for the Chitina Precinct, Third

Division, Territory of Alaska. [463]

Plaintiffs' Exhibit **D."

Plffs. Exhibit No. " D. " Received in evidence Feb.

21, 1918 in Cause No. 853-Valdez. J. W. BeU,

Clerk. By John T. Reed, Deputy.

Defendants' Exhibit No. 19 for Identification.

Lee Johnston, Notary Public.

AGREEMENT.
This Indenture, made this 6th day of June, 1916,

by and between Christian Tjosevig, Eli Tjosevig, his

wife, and Andrew Halvorsen, all of McCarthy, in

the Territory of Alaska, hereinafter called the first

parties, and the Josevig-Kennecott Copper Com-

pany , a corporation, duly organized and existing

under the laws of the State of Washington, herein-

after called the second party, Witnesseth

:

That Whereas the first parties are owners of un-

divided interests in certain mining lodes and claims

situate on Hidden Creek (a tributary of the Ken-

necott River) in the Chitina Mining and Recording

District, Territory of Alaska, as follows, to wit:

The Tjosevig Nos. 1 to 15 inclusive, Nebraska, Nor-

way No. 2, Charlotte, Contact Lode, Carbonate Hill,
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Dagney Marie and the Consolidated placer claim, the

location certificates of all of which are of record in

the office of the United States Commissioner and Re-

corder for the said Chitina Recording District, at

Chitina, Alaska. Reference is hereby made to said

records for a more particular description of said

mining claims.

I. Now therefore in consideration of a deed of

all the right, title and interest of the first parties in

and to the said mining lodes and claims the second

party agrees as follows

:

a. To limit its capitalization to 2,500,000 shares of

the par value of $1.00 per share.

b. To deliver to the Scandinavian-American Bank
of [404] Seattle, Wash., stock certificates, prop-

erly executed, to 2,499,995 shares of the capital stock

of second party, made out to The First Bank of

Cordova, Trustee, as owner.

c. To make sales of the said capital stock at no less

than the following prices :

The first 200,000 shores at 15^ per share.

The second 200,000 shares at 20^ per share.

The third 200,000 shares at 30^- per share.

The fourth 200,000 shares at 40^ per share.

The fifth 200,000 shares at 50^ per share.

d. To pay the money received from said sales of

capital stock to the said Scandinavian-American

Bank upon receipt of stock certificate to the amount

of the money so paid, by transfer of portions of the

2,499,995 shares aforesaid issued to The First Bank

of Cordova, as Trustee.
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e. To assent to the payment of $117,000.00 of the

first monies received from said sale of capital stock to

The First Bank of Cordova, as Trustee for the first

parties.

f. To deliver to the Scandinavian-American Bank
at least the following amomits at the time herein

stated in payments of stock sold.

(1) $17,000 on or before October 1, 1916.

(2) $15,000 on or before December 15, 1916.

(3) $25,000 on or before February 1, 1917.

(4) $10,000 on or before the first of every month

thereafter for five consecutive months.

(5) $10,000 on or before Oct. 1, 1917.

(6) $10,000 on or before Nov. 1, 1917.

(7) $10,000 on or before Dec. 15, 1917.

(8) $10,000 on or before Feb. 1, 1918.

(9) $10,000 on or before Apr. 1, 1918.

(10) $10,000 on or before May 1, 1918.

(11) $ 8,000 on or before June 1, 1918.

g. To pay the costs of the U. S. Eevenue stamps

necessary to be affixed to deed of first parties to

second party. [405]

h. To do the amiual assessment work on the min-

ing property aforesaid and record the same accord-

ing to law, while this agreement is in force.

i. To execute and deliver an indemnity bond in

some reliable Surety company or companies approv-

ed by the Scandinavian-American Bank conditioned

that the second party will not sell, lease, mortgage, or

otherwise encumber or alienate said mining lodes or

claim until the first parties have been paid the sum
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of $117,000.00 hereunder, said bond to be a condition

precedent to the delivery of the deed of said mining

property to the second party.

2. The first parties agree as follows

:

A. To the delivery of the said 2,499,995 shares of

stock to the Scandinavian-American Bank for The
First Bank of Cordova, as Trustee.

B. To instruct the First Bank of Cordova to

authorize the Scandinavian-American Bank to trans-

fer shares on the request of George Francis Rowe,

to the persons named by said Rowe, by transfer of

the stock held by said Cordova bank as trustee, in

such amounts as said Rowe may request, upon the

payment of the purchase price for said stock in ac-

cordance with Paragraph c of this agreement.

C. To the payment of the first monies received

from said stock sale up to $2,000.00 to Nels Tjosevig

by said banks.

D. To instruct The First Bank of Cordova as

Trustee to deliver Christian Tjosevig a stock certifi-

cate for 125,000 shares in the second party, to deliver

to Nels Tjosevig a stock certificate for 10,000 shares

in the second party, and to deliver the unsold portion

of the stock, less this 135,000 shares, to the second

party when the first parties have received [4G6]

$117,000.00 hereunder, and Nels Tjosevig has re-

ceived $58,000.00 under an agreement similar in most

respects to this and concurrently executed.

3. It is agreed between the parties hereto that if

the second party shall fail at any time to make the

payments required by paragraph "f " of this agree-
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ment within the time therein named, that the second
party, shall thereupon upon thirty days written

notice forfeit all its rights to have a portion of said

2,499,995 shares delivered to it, and the same shall be-

come the exclusive property of the first parties and
Nels Tjosevig.

4. It is understood and agreed that the second

party shall have the right to enter upon said mining
claims at any time after the execution of these pres-

ents for the purpose of mining, developing and
equipping said property and operating the same as a

going mine or mines, and to sell or dispose of any of

the ores so mined or milled, the right of the first

parties to enter upon said property for the purpose

of inspection and examination being expressly re-

served.

5. It is agreed by the parties hereto that except as

modified herein, time shall be of the essence of this

agreement, and that the annual assessment work

herein provided for shall be commenced in each year

on or before the 10th day of July and shall be com-

pleted on or before the 1st day of October.

6. This agreement binds and affects all the heirs,

successors, executors, administrators and assigns of

all the parties hereto, in all of its clauses, terms, con-

ditions, covenants and agreements.

In witness w^hereof , the said parties of the first and

[4G7] second parts hereunto set their hands and
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seals this 6th day of June, 1916.

CHRISTIAN TJOSEVIG, (Seal)

ELI TJOSEVIG, (Seal)

By CHRISTIAN TJOSEVIG,
Attorney-in-Fact.

ANDREW HALVORSEN, (Seal)

By CHRISTIAN TJOSEVIG,
Attorney-in-Fact.

JOSEVIG-KENNECOTT COPPER COMPANY,
By GEORGE FRANCIS ROWE,

Agent.

Witnesses to signatures of all parties

:

MARY A. BURROUGHS,
EDWARD F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 6th day of

June, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig to me known to be the individual described

in and who executed the within and foregoing in-

strument and acknowledged to me that he signed and

sealed the same as his free and voluntary act and

deed for the uses and purposes therein mentioned.

WITNESS my hand and official seal on the day

and year in this certificate first above written.

[Notarial Seal] EDWARD F. MEDLEY,
Notary Pubic for Alaska.

My commission expires Oct. 11, 1917.

(10^ in U. S. Revenue stamps attached to this cer-

tificate on duplicate of this instrument.—E. F. MED-
LEY.) [468]
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United States of America.

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 6th day of

June, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, x)ersonally appeared Thristian

Tjosevig, known to me to be the individual described

in and who executed the within instrument as at-

torney-in-fact of Eli Tjosevig, his wife, and Andrew
Halvorsen, and acknowledged to me that he signed

and sealed the same as the free act and deed of Eli

Tjosevig, his wife, and Andrew Halvorsen, as their

attorney-in-fact, for the uses and purposes therein

mentioned, and also acknowledged to me, that he was

duly authorized to so sign as attorney-in-fact.

WITNESS my hand and official seal on the day

and year in this certificate first above written.

[Notarial Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

(10^ in U. S. Revenue stamps attached to this cer-

tificate on duplicate of this instrument.—E. F. MED-

LEY.)

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 6th day of

June, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared George

Francis Rowe, to me known to be the person de-

scribed in and who executed the within instrument
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as agent of the Josevig-Kennecott Copper Company,

and acknowledged to me that he signed and [469]

executed the same as the free and voluntary act and

deed of said Company, a corporation, as its agent,

and in behalf of said Company ; and also acknowl'

edged that he was duly authorized so to do by said

Josevig-Kennecott Copper Company.

WITNESS my hand and official seal the day and

year in this certificate first above v^rritten.

[Notarial Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

(10^ in U. S. Revenue stamps attached to this cer-

tificate on duplicate of this instrument.—E. F. MED-
LEY.) [470]

Plaintiffs' Exhibit "E."

Plffs. Exhibit No. "E." Received in evidence

Feb. 21, 1918, in cause No. 853—Valdez. J. W. Bell,

Clerk. By John T. Reed, Deputy.

DEED.
Certified Copy.

This indenture, made this 6th day of June, 1916,

between Christian Tjosevig, Eli Tjosevig, his wife,

Andrew Halverson and Nels Tjosevig, all of Mc-

Carthy, in the Territory of Alaska, as the parties of

the first part, and Tjosevi Kennicott Copper Com-

pany, a corporation duly organized and existing

under the laws of the State of Washington, as the

party of the of the second part, WITNESSETH:
That the said parties of the first part, for and in

consideration of the sum of One Hundred Dollars,
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lawful money of the United States, and othe ^ood
and valuable eonsideration, to them in hand paid by
the party of the second part, the receipt whereof is

hereby acknowledged, do by these presents i-emise,

release and forever quitclaim unto the said party of
the second part, and to it's successors and assigns, all

of the right, title and interest of the said parties of
the first part, in and to the following property, to wit:

Those certain Mining Claims or Lode, situate on
Hidden Creek (a tributary of the Kennicott River,)

in the Chitina Mining and and Recording District,

Territory of Alaska as follows, towit : The Tjosevig

Nos., 1 to 15 inclusive, Nebraska, Norway No, 2,

Charlotte, Contact Lode, Carbonate Hill, Dagny
Marie, and Consolidated Placer Claim, the location

certificates of all of w^hich are of record in the office

of the United States Commissioner and Recorder for

the Chitina Recording District, Territory of Alaska,

at Chitina, Alaska. Reference is hereby made to

said records for a more particular [471] descrip-

tion of said Mining Claims.

Together with all the dips, spurs, angles, and also

all the metals, Ores, Gold, Silver, quartz rock, Copper

and mineral earth therein ; and all the rights, priv-

ileges, and franchise thereto incident appendant and

appurtenant or therewith usually had and enjoyed

;

and also all and singular the tenements, heredita-

ments and appurtenances thereto belonging or in

anywise appertaining and the rents, issues and

profits thereof; and also all the estate, right, title, in-

terest, property, possession, claim, and demand what-

soever as well in law as in equity, of the said parties



558 Christian Tjosevig et al. vs.

of the first part, of, in or to the said premises, and

every part and parcel thereof with the appurten-

ances

TO HAVE AND TO HOLD, all and singular, the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said party of

the second part it's successors and assignes forever.

IN WITNESS WHEREOF, The said parties of

the first part have hereunto set their hands and seal

the day and year first above written.

CHRISTIAN TJOSEVIG, (Seal)

ELI TJOSEVIG. (Seal)

By CHRISTIAN TJOSEVIG,
Attorney-in-Fact.

ANDREW HALVERSON, (Seal)

By CHRISTIAN TJOSEVIG,
Attorney-in-Fact.

NELS TJOSEVIG. (Seal)

Signed and sealed in presence of

MARY A. BURROUGHS.
EDWARD F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 6th day of

June, 1916, before me Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and [472] sworn, personally appeared

Christian Tjosevig and Nels Tjosevig, to me known

to be the individuals described in and who executed

the within instrument and acknowledged to me that

they signed and sealed the same as their free and
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voluntary a('t and deed fui- the use and i)urpose8

therein mentioned.

WITNESS my hand and official seal on the day
and year in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires October 11, 1917.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 6th day of

June, 1916, before me Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, to me known to be the individual described

in and who executed the within instrmnent as the at-

torney-in-fact of Eli Tjosevig, and Andrew Halver-

son, and acknowledged to me that he signed and

sealed the same as the free and voluntary act and

deed of Eli Tjosevig and Andrew Halverson for the

uses and purposes therein mentioned, and also

acknowledged to me that he was duly authorized so

to do by Eli Tjosevig and Andrew^ Halverson.

WITNESS my hand and official seal on the day

and year in this certificate first above written.

EDWARD F. MEDLEY,
Notary Public in and for Alaska.

My commission expires October 11, 1917.

Filed for record at 9 A.M. October 9th, 1916, at the

request of John W. Roberts, and recorded in Book

11, at page 88.

WM. O'CONNOR,
Recorder. [473]
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Uuited States of America,

Territory of Alaska,—ss.

I, Wm. O'Connor, United States Commissioner

and ex-ofjicio Recorder in and for the CMtina Pre-

cinct, of the Third Division, Territory of Alaska, and

custodian of the records relating to and effecting real

property in said precinct, DO HEREBY CER-

TIFY, that the foregoing three pages is a full, true,

correct and complea-t copy of the Deed upon record

from Christian Tjosevig et al., to the Tjosevig Ken-

nicott Copper Company, as the same appears of

record in Book 11, at page 88, records of the Chitina,

recording office, and the whole thereof.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and official seal this 28th day of January,

A.D. 1918.

[Commissioner's Seal] WM. O'CONNOR,
United States Commissioner and ex-officio Recorder

for the Chitina Precinct, Third Division, Ter-

ritory of Alaska. [474]

Plaintiffs' Exhibit **G."

Plffs. Exhibit No. "G." Received in evidence

Feb. 23, 1918, in cause No. 853-V. J. W. Bell, Clerk,

By ,
Deputy.

Kennicott, Alaska,

Sept. 5th, 1912.

Mr. T. J. Donohoe,

Valdez, Alaska,

Dear Sir and friend.

I give Mr. Wm. O'Comior an Option on our part of

the property this morning at Chitina, he insisted
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upon having a time option on it before he could

induse an expert to come up here under big expense

on uncertainty, he wanted a month in to get the ex-

pert up and than 3 months for to make a 10 per cent

payment, that would be the 5th of January, but that

is little to long, when he comes to you for to sign the

Option se if he would not cut it down to the 15th of

December, the terms are 10,000 Doll cash 90 days

after an examination has been made, $90,000 Doll one

year from Date of first payment. I have not heard

from Mr. Millard nor Mr. Birch, of cotise little

early yet, but I could not let this chance go by so

if they can not carry it through we can fall back on

the other fellows if they want it, so we perhaps best

not let them know anything about it, until we see

w^hat O'Connor's People can do. Simonstad and

Dunkle have been over the ground. I hope we can

get some money out of it this Vinter. I had some

trouble with Nils. O'Connor can tell you better. I

would not let him go on the Dagny Marie claim and

he forsed his way and I fired a shot to scare him and

then he had me arested. when O'connor tell you

ahout it let me know your opinion about it, of couse

I should have had him arested for [475] trespass-

ing O 'Connor helped me out of it.

Yours truly,

CHRIS TJOSEVIG. [476]
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Plaintiffs' Exhibit "H."

Plffs. Exhibit No. "H." Received in evidence

Feb. 23, 1918, in cause No. 853-V. J. W. Bell,

Clerk. By , Deputy.

OSTRANDER & DONOHOE,
Attorneys at Law.

J. Y. Ostrander. Notary Public.

T. J. Donohoe. Bedford M'Neil Code.

Valdez, Alaska, May 22, 1913.

Chris Tjosevig Esq.,

Care Gold Kiiig Mining Co.,

Valdez, Alaska.

Dear Sir:

George Love informs me that he is about ready to

close up the option with you for your holdings in-

side, and he has asked me to get you in here as soon

as possible so that the option can be signed. The

parties representing Nels have not yet received his

power of attorney, but they expect it on the first

mail. I would suggest that you come in as soon as

possible so that we may close up your part of the

deal and thereby avoid delay.

Yours very truly

[477]
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Plaintiffs' Exhibit "I."

Plffs. Exhibit A^o. "I." Heeeived in evidence

Feb. 23, 1918, in Cause No. 853-V. J. W. Bell, Clerk.

By
, Deputy.

This agreement made and entered into this 2nd day
of Mfty Jime 1913, by and between Christian Tjose-

vig, Eli Tjosevig, his wife Andrew Halvorsen, T. J.

Donohoe and Edmund Smith, parties of the first

part, and Walter J. Holden, of Boston, Massachus-

etts, party of the second part,

WITNESSETH:
That for and in consideration of the sum of one

dollar in hand paid to the parties of the first part by

the party of the second part, the receipt whereof is

hereby acknowledged, and other good and valuable

considerations, the parties of the first part hereby

gives and grant to the party of the second part the

exclusive right, privilege, and OPTION to purchase

of and from the parties of the first part all their

right, title and interest in and to those certain lode

mining claims situate on Hidden Creek, a tributary

of Kennicott River, in the Chitina Recording pre-

cinct, Third Judicial Division of the Territory of

Alaska, known as and called

:

Carbonate Hill, Contact Lode, New^ York,

Brooklyn, Martha, Anna, Helen, Daguz Marie,

Saratoga, Eli, Bekka, Red Mineral, and Consoli-

dated Placer claim.

The location certificates of all of the above named

mining claims are of record in the office of the United

States Commissioner and ex-officio Recorder of the
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Valdcz Recording Precinct, Territory of Alaska, and

reference is hereby made to the said records for a

more particular description of the said claims.

As a further consideration for the above named

mining claims the party of the second part hereby

covenants and agrees to pay to the parties of the first

part, the sum of eee-hundrod Fifty thousand dollars,

lawful money of the United States, to be [478

J

paid as follows

:

Two thousand five hundred dollars ($2,500.00) to

be paid on the first day of October, 1913, Two thou-

sand five hundred dollars ($2,500.00) on the first

day of Januaiy, 1914, fifteen thousand dollars

($15,000.00) on the first day of January, 1915, fifteen

thousand dollars on the first day of Januarj^, 1916,

and fifteen thousand dollars ($15,000.00) on the first

day of Januaiy, 1917, making a total payment of

fifty thousand dollars ($50,000.00).

It is understood and agreed by and between the

parties hereto that the party of the second part shall

have the right to enter upon the said mining claims

at any time after the execution of these presents and

to inspect and examine the same and to take away

reasonable quantities of ore therefrom for the pur-

pose of sampling the same and determining the min-

eral content thereof, and from and after the first day

of October, 1913, the date of the first payTiient here-

under, the party of the second part shall have the

right to mine, mill, smelt and dispose of in any way
any ore on the said claims, provided, however, that

the net proceeds derived therefrom after paying all

charges for mining, transportation, smelting and re-
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duction of the said ores, sliall be })aid to tlio partios of

the first part in a manner to be hereinaft(;r provided.

It is understood and agreed that any time after tlie

execution of these presents the party of the second

part shall have the right to enter upon the said

claims and to develop the same, but, except as herein-

above provided, not to remove any ores from the

same. The net profits mentioned above that may
arise from the sale or disposal of the ores from the

said claims shall be deposited by the party of the

second part to the credit of the parties of the first

part ill the Bank of [479] S. Blum & Company at

Cordova, Alaska, and any such sum so paid shall be

applied to the purchase price as herein set forth, and

the final payment shall be by such sum so reduced.

It is understood and agreed that any buildings, ma-

chinery, houses, mills or tools placed on the said

mining claims or an}'- of them by the party of the

second part, during the life of this option, and any

payments of money made under the terms of this op-

tion shall, upon the failure of the party of the second

part to carry out any of the terms and provisions of

this agreement, revert, with the ground, to the

parties of the first part and shall be treated as

liquidated damages.

It is understood and agreed that the party of the

second part shall do and record the annual assess-

ment work as provided by law for the year 1913, and

for every year thereafter while this agreement shall

be in force, and the said assessment work shall be

commenced on or before the tenth day of July each

year and shall be completed on or before the first day
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of October of each year, and if the party of the

second part shall so fail to do and record the said

assessment work in the manner above provided, then

this agreement shall become null and void and the

claims above referred to and any and all of the pay-

ments made thereon shall revert to and become the

property of the parties of the first part.

It is understood and agreed that the parties of the

first part shall at all times during the life of this

agreement have the right to enter upon any and all

of the said claims and any developments that may
hereafter be made on them to sample the said claims

and determine the mineral content of any and all ore

bodies on the same.

It is further imderstood and agreed that the

parties of the first part shall not later than the first

day of July, 1913, place in escrow in the Bank of S.

Blum & Company at [480] Cordova, Alaska, good

and sufficient quit-claim deeds conveying to the party

of the second part all their right, title and interest in

and to the above named claims. And any and all

moneys paid hereunder by the party of the second

part to the parties of the first part shall be paid as

follows

:

First.—By placing to the credit of T. J. Donohoe

and Edmund Smith in^the Bank of S. Blum c& Com-

pany at Cordova, Alaska, 7% per cent of any and all

of such sums.

Second.—By placing to the credit of the other

parties of the first part, to wit. Christian Tjosevig,

Eli Tjosevig, his wife, and Andrew Halvorsen, the
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entire remainiiii; balance of sueh sums in the said

Bank.

This agreement is also conditioned on the carrying

out of another agreement of the same date herewith,

granting to the said party of the second part, Walter

J. Holden, an option to purchase other mining claims

lying near these and owned by the parties of the first

part therein and others, viz., Nels Tjosevig, Gust

Dgarf, Chas. Garwood, F. M. Brown and John

Lyons, and if the party of the second part herein

shall fail to carry out any of the terms and provisions

of the other agreement referred to, then this agree-

ment shall be null and void.

Christian Tjosevig, one of the parties of the first

part herein, hereby covenants and agrees that if he

be employed on any or all of the above named claims

during the life of this agreement by the party of the

second part, that any mining claims he may locate

during the course of such employment shall be the

property of the party of the second part during the

life of this agreement, but shall revert to the parties

of the first paii: upon the failure of the party of the

second part to comply with any of the terms of this

agreement. [481]

It is expressly understood and agreed that time is

of the essence of this agreement, and upon the com-

pliance of the party of the second part with all the

terms and conditions of this agreement the deeds

above referred to shall upon demand be delivered to

the party of the second pai-t, but if the said party of

the second part shall fail to comply with any of the

terms and conditions hereof, then this agreement
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shall be void and of no effect and the deeds above

named shall be delivered back to the parties of the

first part.

This agreement runs in favor of and is binding

upon the heirs, executors, administrators, assigns

and successors of the parties hereto.

In witness whereof the parties hereto have set their

hands and seals the day and year first above written.

CHRISTIAN TJOSEVIG, (Seal)

ANDREW HALVORSEN, (Seal)

By CHRISTIAN TJOSEVIG, Seal)

His Attorney-in-Fact. (Seal)

T. J. DONOHOE, (Seal)

ELI TJOSEVIG (Seal)

EDMUND SMITH, (Seal)

By F. C.WEBER,
His Attorney-in-Fact.

W. H. CRARY,
ANTHONY J. DIMOND.

In the presence of:

United States of America,

Territory of Alaska,—ss.

This is to certify that on this 2nd day of June,

1913, before me, the undersigned, a notary public in

and for the Territory of Alaska, duly commissioned

and sworn, personally appeared Christian Tjosevig,

Eli Tjosevig, his wife, T. J. Donohoe, to me per-

sonally known to be the individuals described in and

who executed the foregoing instrument, and each of

them acknowledged to me that he signed the same as

his free and volimtary act and deed for the uses and

purposes [482] therein mentioned.
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Also appeared before me Christian Tjosevi^ who
acknowledged to me that he executed the within in-

strument as attorney-in-fact for Andrew Ilalvorsen

by signing the name of Andrew Halvorsen thereto as

principal and his own name as attorney-in-fact, for

the uses and purposes therein mentioned.

Also appeared before me Frank C. Weber, who
acknowledged to me that he executed the within in-

strument as attorney-in-fact for Edmund Smith by

signing the name of Edmund Smith thereto as prin-

cipal and his own name as attorney-in-fact, for the

uses and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

[Notarial Seal] ANTHONY J. DIMOND,
Notary Public for Alaska. [483]

Plaintiffs' Exhibit *'J."

Plffs. Exhibit No. "J." Received in evidence Feb.

23, 1918, in Cause No. 853-V. J. W. Bell, Clerk.

By , Deputy.

This agreement made and entered into this 2d day

of July, 1913, by and between Christian Tjosevig, Eli

Tjosevig, his wife, D. J. Donohoc, Edmund Smith,

Andrew Halvorsen, Nels Tjosevig, Oust Dgarf,

Chas. Garwood, F. M. Brown and John Lyons, the

parties of the first part, and Walter J. Holden of

Boston, Massachusetts, the party of the second part

;

WITNESSETH:
That whereas on the 2d day of June, 1913, the par-

ties of the first part entered into an option agree-

ment with the party of the second part wherein and
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whereby the parties of the first granted and gave to

the party of the second part an option to purchase

certain lode mining claims situate on Hidden Creek,

a tributary of the Kennicott river, in the Chitina

mining and recording districts. Territory of Alaska,

and known as and called

:

The Tjosevig, Tjosevig No. 1, Tjosevig No. 2,

Tjosevig No. 3, Tjosevig No. 4, Tjosevig No. 5,

Tjosevig No. 6, Tjosevig No. 7, Tjosevig No. 8,

Tjosevig No. 9, Tjosevig No. 10, Tjosevig No. 11,

Tjosevig No. 12, Tjosevig No. 13, Tjosevig No.

14, Tjosevig No. 15, Nebraska, Norway No. 2

and Charlotte,

And whereas, in said option agreement it was ex-

pressly provided that the party of the second part

herein should do the annual assessment work on the

said claims for the year 1913 and duly record the

same according to law,

NOW, THEREFORE, in consideration of one

dollar in hand paid by the party of the second part

to the parties of the first part, the receipt of which

is hereby acknowledged, the parties of the first part

expressly waive and annul that agreement by the

party of the second part to so do and record the

annual assessment work on the said claims for the

year 1913, and expressly agree that the party of the

second part shall [484] not be bound to do and re-

cord the annual assessment work on the said claims

for the year 1913, otherwise the above mentioned

agreement of Jmie 2d, 1913, to remain in full force

and effect.
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In witness wlu'rcof we have hereunto

hands and seals the day and year first above

CHRIS. TJOSEVIG.
ANDREW HALVORSEN,

By CHRIS. TJOSEVIG,
His Attorney-in-Fact.

ELI TJOSEVIG,
EDMUND SMITH,

By FRANK C. WEBER,
His Atty.-in-Fact.

T. J. DONOHOE.

NILS TJOSEVIG,
Bry F. M. BROWN,

His Atty.-in-Fact.

CHAS. GARWOOD,
By F. M. BROWN,

His Atty.-in-Fact.

JOHN LYONS,
By F. M. BROWN,

His Atty.-in-Fact.

F. M. BROWN,
~

»

WALTER J. HOLDEN,
By GEO. J. LOVE, Ag^.

Done in the presence of

:

N. H. CRARY.

571

set our

written.

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

Seal)

[485]
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United States of America,

Territory of Alaska,—ss.

This is to certify that on this 2'd day of July, 1913,

before me, the undersigned, a notary public in and

for the Territory of Alaska, duly commissioned and

sworn, personally appeared Christian Tjosevig, Eli

Tjosevig, his wife, T. J. Donohoe, and F. M. Brown,

to me personally known and known to me to be the

individuals described in and who executed the fore-

going instrument, and each acknowledged to me that

he executed the same as his free and voluntary act

and for the uses and purposes therein mentioned.

Also appeared before me Christian Tjosevig to me
personally known, and he acknowledged to me that

he executed the foregoing instrument as attorney-in-

fact for Andrew Halvorsen, by signing the name of

Andrew Halvorsen thereto as principal and his own

name as attorney-in-fact for the uses and purposes

therein mentioned.

Also appeared before me Frank C. Weber, to me
personally known who acknowledged to me that he

executed the foregoing instrument as attorney-in-

fact for Edmund Smith by signing the name of

Edmund Smith thereto as principal and his own

name as attorney-in-fact for the uses and purposes

therein mentioned.

Also appeared before me F. M. Brown, to me per-

sonally know^n, and he acknowledged to me that he

executed the foregoing instrument as attorney-in-

fact for Nils Tjosevig, Chas. G-arwood and John

Lyons by signing the names of the said Nils Tjose-
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vig, Chas. Garwood and John Lyons as prin(!ipals

and his own name as attorney-in-fact for each, for

the uses and purposes therein mentioned.

In witness whereof I have hereunto set my hand
and official seal the day and year first above written.

[Notarial Seal] ANTHONY J. DIMOND,
Notary Public for Alaska.

United States of America,

Territory of Alaska,—ss.

This is to certify that on this 3d day of July, 1913,

before me, the undersigned, a notary public in and

for the Territory of Alaska, duly commissioned and

sworn, personally appeared George J. Love, to me
personally known, and he acknowledged to me that

he executed the within instrument as agent for

Walter J. Holden, by signing the name of Walter J.

Holden thereto as principal and his o^^^l name as

agent, for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

[Notarial Seal] ANTHONY J. DIMOND,
Notary Public for Alaska. [^S&V^]

Plaintiffs' Exhibit "K."

Plffs. Exhibit No. "K." Received in Evidence

Feb. 23, 1918, in Cause No. 853^V. J. W. Bell, Clerk.

By. , Deputy.

This agreement made and entered into this sec-

ond day of July, 1913, by and between Christian

Tjosevig, Eli Tjosevig, his wife, Andrew Halvorsen,

T. J. Donohoe and Edmund Smith, the parties of the
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first part, and Walter J. Holden, of Boston, Massa-

chusetts, the party of the second part

;

WITNESSETH:
That whereas on the second day of June, 1913, the

parties of the first part entered into an option agree-

ment with the party of the second part wherein and

whereby the parties of the first part gave and

granted to the party of the second part an option to

purchase certain lode mining claims, situate on

Hidden Creek, a tributary of the Kennicott river, in

the Chitina mining and recording district, Territory

of Alaska, and known as and called :

Carbonate Hill, Contact Lode, New York,

Brooklyn, Martha, Anna, Helen, Dagna Marie,

Saratoga, Eli, Bekka, Red Mineral, and Con-

solidated Placer Claim.

And w^hereas, in said option it was expressly pro-

vided that the party of the second part herein should

do the annual assessment work on the above men-

tioned claims for the year 1913, and duly record the

same according to law

;

NOW, THEREFORE, In consideration of one

dollar in hand paid by the party of the second part to

the parties of the first part, the receipt whereof is

hereby acknowledged, the parties of the first part

hereby expressly w^aive and annul that agreement by

the party of the second part to so do and record the

annual assessment work on the above-mentioned

claims for the year 1913, and expressly agree that

the said party of the second part shall not be bound

to do and record the assessment work for the year

1913 on the said claims, otherwise the above [486]
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mentioned agreement of June Second, 1913, to re-
main in full force and effect.

In witness whereof the parties hereto have set
their hands and seals the day and year in this in-
strument first above written.

CHRIS. TJOSEVIG, (Seal)

ANDREW HALVORSEN, (Seal)

By CHRIS. TJOSEVIG, (Seal)

His Attorney-in-Fact. (Seal)

ELI TJOSEVIG, (Seal)

EDMUND SMITH, (Seal)

By FRANK C. WEBER, (Seal)

His Atty.-in-Fact. (Seal)

T. J. DONOHOE, (Seal)

, (Seal)

WALTER J. HOLDEN, (Seal)

By GEO. J. LOVE, Agt. (Seal)

Done in the presence of

:

United States of America,

Territory of Alaska,—ss.

This is to certify that on this second day of June,

1913, before me, the undersigned, a notary public in

and for the Territory of Alaska, duly commissioned

and sworn, personally appeared Christian Tjosevig,

Eli Tjosevig, his wife, and T. J. Donohoe, to me per-

sonally known, and known to me to be the individ-

uals described in and who executed the foregoing in-

strument and each acknowledged to me that he

signed and sealed the same as his free and voluntary

act and for the uses and purposes therein mentioned.

Also appeared before me Christian Tjosevig, to me
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personally known, and he acknowledged to me that

he executed the within instrument as attorney-in-

fact for Andrew Halvorsen by signing the name of

Andrew Halvoi^en thereto as principal and his own

name as attorney-in-fact for the uses and purposes

therein mentioned.

Also appeared before me Frank C. Weber, to me
personally known, and he acknowledged to me that

he executed the within instrument as attorney-in-

fact for Edmund Smith, by signing the name of

Edmund Smith thereto as principal and his own

name as attorney-in-fact for the uses and purposes

therein mentioned.

[Notarial Seal] ANTHONY J. BIMOND,
Notary Public for Alaska. [487]

United States of America,

Territory of Alaska,—ss.

This is to certify that on the 3d day of July, 1913,

before me, the undersigned, a notary public in and

for the Territory of Alaska, duly commissioned and

sworn, personally appeared George J. Love, to me
personally known, and he acknowledged to me that

he executed the within instrument as agent for

Walter J. Holden, by signing the name of Walter J.

Holden thereto as principal and his own name as

agent, for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

[Notarial Seal] ANTHONY J. DIMOND,
Notary public for Alaska. [488]
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Plaintiffs' Exhibit "L."

Pltfs. Exhibit No. "L." Received in evidence

Feb. 23, 1918, in Cause No. 853-V. J. W. Bell, Clerk.

By
, Deputy.

McCarthy Alaska Oct O, 1913.

Mr. T. J. Donohoe

Valdez Alaska.

Dear Sir and friend:

As I understand the Deputy Marshai/ship for the

Kennicott Precinct is vacant or to be, how do you

stand with the new Marshal? and what chances

would I have in getting the position if you spook for

me. I think that I am capeable of handling that

Job as well is Joe Brown at Chitina have Done.

Now if there is any chance for me, I wish you would

do all you can for me in getting that Job, that would

help me in getting on easy street again, until we can

turn the Property, have not heard from Mr.

Holden, since he got to Boston. I think that there

was not much to him. James Godfry like to handle

the Property on a Stock basis about on the same

principle as he handeled the Mother Lode, but not

until Spring, until he has made a shipment of ore

from the Mother Lode, they have about 300 tons or

better at the tramway terminal ready for shipment

as soon as sledding begins in about a month, what do

you think about that? let me hear from you as soon

as possible, I have not written the new Marchal as I

do not know him. I leave this all to you to do for
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ine, if your Judgement thinks there is a chance for

me getting it.

Yours truly

CHRISTIAN TJOSEVIG. [489]

Plaintiifs' Exhibit "M."

Pltfs. Exhibit No. "M." Received in evidence Feb.

23, 1918, in Cause No. 853-V. J. W. Bell, Clerk.

By , Deputy.

McCarthy Alaska

Dec. 19-1914

Mr Anthhony Dimond

Valdez

Dear Tony

Your wire of 12th 15th just received this evening,

asking about the Plat and Notice if up April first,

the plat was up and was still up yesterday when I

passed there, some time in January I heleave that I

passed there and I noticed that the notice had been

taken, like some one had taken it and intended to put

it back, because the lat/^e with nails in that I had the

notice tacked to the inside of the box with, had been

pulled and still laid on top of box, I presume that

William Godfrey had taken the notice and sent it to

Jimmie at New York, but is I suppose the Notice

was mostly posted for the^r attention it should not

make so much Difference how long they were up, as

they know that they were posted, as I told James

Godfrey just after they were posted that I had done

so, it made him angry so he cussed Potter.

I had a letter the other day from Halvosen saying

that he got the Affidavits sent from Chitina to Cop-

per Mountain where he was working for Gay and at
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my request he went immediately to Chit inn to lix it

up before a Notary so I hope you have received it by

now.

the plat was posted in a Arm and Hammer Bi'and

Soda box and the Notice in a Ai-mour Corn Beef Box

one on each side of ^ a cut of tree stump and the

two boxes is still there, the [490] Notice would

have been there yet had Billy Godfrey not forgot to

put it back whom I beleave took it away, so I do not

believe there will be any Protest about that, the Plat

will protect the other en7iy how I should think.

Yours truly,

CHRISTIAN TJOSEVIG.
P. S. tell T. J. Donohoe that if he sees his name in

the paper amongs a bunch that I am going to adver-

tise out after the first of the year not to get alarmed

but say nothing about that as the others may not get

wise, this will be in the Chitina leader of co?/se. that

will straighten things up a little better for me.

[491]

Plaintiffs' Exhibit ''N."

853-V. Plffs. Ex. "N." for Id. 2/25/18. J. W.

Bell, Clk. By J. T. Reed, Deputy.

In the United States District Court for the

Territory of Alaska, First Division.

No. .

T. J. DONOHOE et al..

Plaintiffs,

vs.

CHRISTIAN TJOSEVIG et al.,

Defendants.
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State of Washington,

County of King,—ss.

Christian Tjosevig, being first duly sworn, says

that he is one of the defendants herein; that he has.

read the affidavit of Mr. Edmund Smith and in reply

thereto upon oath states as follows : That affiant is a

miner and wholly unversed in the law of procedure

and evidence. That ever since the commencement

of this cause affiant has been impatient of the great

delay in getting this case heard upon its merits, and

has time and again urged upon his attorneys to hurry

it along, but always informed that the plainti:ffs were

not ready. There is $17000.00 belonging to affiant

and his wife and brother in law tied upon by order of

court awaiting the result. Affiant was in Alaska last

summer and could easily have obtained certified

copies of the papers required, had he known that

such were needed, but he did not know that and was

not informed thereof, and the withdrawal of his at-

torneys did not take place until after he returned to

Seattle. That affiant has read the affidavit of M. J.

Lund herein and that the statement therein con-

tained are true. That during the employment upon

other matters, he was asked his opinion as to the

probable result, [492] but was in no way retained

as attorney until after notice of the sickness of Mr.

Medley and notice of the setting of the case Decem-

ber 17th. That affiant has at all times been ready

for trial and the great delay has been caused by

plaintiffs to enable them to have a hearing on the

merits, but that if the case is to be rushed to trial
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immediately upon the withdrawal of defendants' at-

torneys and tried upon a stipidation stipulating

facts to be true, which are not true, affiant verily be-

lieves that the great delay has not been to enable

plaintiffs to obtain a trial upon the merits, but to

prevent defendants therefrom.

Subscribed and sworn to before me this 5th day of

January, 1918.

Notary Public in and for the State of Washington,

Eesiding at Seattle. [493]

Plaintiifs' Exhibit "P."

Plaintiffs ' Exhibit No. ' * P. " Received in evidence

Feb. 26, 1918, in cause No. 853-Valdez. J. W. Bell,

Clerk. By John T. Reed, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,

ANDREW HALVORSEN, GEO. F. ROWE,
THE TJOSEVIG COPPER CORPORA-
TION, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.
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CITATION.

The President of the United States of America, to

Christian Tjosevig, Eli Tjosevig, and Andrew

Halverson, GREETING:
By order of this Court, you, and each of you, are

hereby cited and required to appear before the Hon-

orable Judge of this Court at the court-rooms thereof

at the town of Valdez, Third Judicial Division, Ter-

ritory of Alaska, on the 25th day of September, 1916^,

at the hour of ten o'clock in the forenoon of that day,

then and there to show cause, if any you have, why

this Court should not make a permanent order en-

joining the above named defendant. The First Bank

of Cordova, from paying over or delivering to you,

or either of you, any moneys that said bank may have

in its possession belonging to you, or either of you,

arising from the sale of those certain lode mining

claims Imown as and called the Tjosevig Nos. 1, 2, 3,

4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15, Nebraska, Nor-

way, Charlotte, Jime No. 2, Teddy, Dagny Marie,

Copper Glance, Sadie, Edna, Paula, and New York

until such time as a full and complete accounting has

been had between you and the plaintiffs in this case,

T. J. Donohoe and Edmund Smith, concerning the

matter and things [494] alleged in plaintiffs'

complaint now on file in this cause and until the final

trial of this cause has been had and decree entered

therein.

You and each of you will further take notice that

this court has this made a temporary order enjoining

The First Bank of Cordova from paying to you, or

either of you, any of said moneys now in its posses-
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sion until a hearing is had on this citation and luitil

the further order of this IIon()ra})h^ Court.

WITNESS the Honorable FRED M. BROWN,
Judge of said District Court, for the Territory of

Alaska, Third Division, with the seal of said Court
affixed, this 9th day of September, 1916.

[Court Seal]

ARTHUR LANG,
Clerk,

By T. P. Geraghty,

Deputy.

[495]

United States of America,

Territory of Alaska,

Third Division,—ss,

I hereby certify that I received the within Citation

on the 12th day of September, 1916, and thereafter

on the same date I served the same at Valdez, Alaska,

on Mrs. Eli Tjosevig, by delivering to and leaving

with her a copy thereof.

Returned this 12th day of September, 1916, at

Valdez, Alaska.

F. R. BRENNEMAN,
U. S. Marshal.

By A. C. Dowling,

Deputy.

MARSHAL'S COSTS.

1 Service ^^ •

[49G]
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United States of America,

Territory of Alaska,

Third Division,—ss.

I hereby certify that I received the annexed Cita-

tion on the 18th day of September, 1916, and there-

after on the 22d day of September, 1916, 1 served the

same on Christian Tjosevig, at McCarthy, Alaska.

Dated at McCarthy, Alaska, this 22d day of

September, 1916.

F. R. BRENNEMAN,
U. S. Marshal.

By Jas. M. Millsap,

Deputy U. S. Marshal.

MARSHAL'S COSTS.
1 Service $6.00

[497]

United States of America,

Territory of Alaska,

Third Division,—ss.

I hereby certify that I received the within Sum-

mons on the 12th day of September, 1916, and there-

after on the same date I served the same at Valdez,

Alaska, on Mrs. Eli Tjosevig by delivering to and

leaving with her a copy of writ together with a certi-

fied copy of the complaint filed therein.

Returned at Valdez, Alaska, this 12th day of

September, 1916.

F. R. BRENNEMAN,
U. S. Marshal.

By A. C. Dowling,

Deputy.
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MARSHAL'S COSTS.
1 Service $6.00.

[498]

Plaintiffs' Exhibit "Q."

Plaintiffs' Exhibit No. "Q." Keceived in evi-

dence Feb. 26, 1918, in cause No. 853-Valdez. J. W.
Bell, Clerk. By John T. Reed, Deputy.

United States of America,

Territory of Alaska,—ss.

This is to certify that on the 11 day of January,

1917, at Cordova, Alaska, I duly served upon the

First Bank of Cordova, a certified Copy, certified to

by J. W. Bell, Clerk of the District Court, for the ter-

ritory of Alaska, Division No. 1, in the case of T. J.

Donohoe and Edmund Smith, Plaintiffs, vs. Christ-

ian Tjosevig, et al.. Defendants, Said order was made
and entered by Robert W. Jennings, Judge of said

Court, on the 30th day of December, 1916. A copy

of said order so served by me is hereto attached and

made a part of this return. That I made said ser-

vice of said order by delivering to Malcolm Brock,

the cashier at said First Bank of Cordova, at Cor-

dova, Alaska, and leaving with him said Certified

copy of said order.

Dated at Cordova, Alaska, this 11th day of Jan-

uary, 1917.

F. R. BRENNEMAN,
U. S. Marshal/.

By S. T. Brightwell,

Deputy.

Filed in the District Court, Territory of Alaska,

Third Division. Jan. 19, 1917. Arthur Lang,

Clerk. By , Deputy. [499]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau,

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEO. F. ROWE,
THE TJOSEVIG COPPER CORPORA-
TION, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

ORDER.
This matter coming on for hearing on plaintiffs'

motion for a further order enjoining the defendant,

The First Bank of Cordova, from paying over or de-

livering to defendants Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, or either of them, any

moneys in its possession on the 9th day of September,

1916, or that may have come in its possession since

said date or that may come into its possession in the

future belonging to said last named defendants, or

either of them, arising from the sale of those certain

mining claims, or either of them or any of them, de-

scribed in plaintiffs ' complaint, until a full and com-

plete accounting has been had between the above-

named plaintiffs and the said defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, con-
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cerning the matters aud tliiii<rs alleged in plaiiitifTs'

complaint and it appearing to the Court that on the

9th day of September, 1916, the Court issued an
Order enjoining said defendant The First Bank of

Cordova from paying over any money it then had in

its possession to said defendants arising from the

sale of said property until further order of this

Court.

IT ALSO APPEARING that pursuant to order

of Court a citation was on the said 9th day of Sep-

tember, 1916, issued and directed to Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen, requiring

them to appear before this Court on the 25th day of

[500] September, 1916, and show cause if any they

had why said Injunctional Order should not bo made

nent and

IT FURTHER APPEARING TO THE COURT
that said citation was duly served on defendant Eli

Tjosevig on the 12th day of September, 1916, and on

defendant Christian Tjosevig on the 18th day of

September, 1916, and that neither of the defendants

appeared in Court at the time and place stated in

said citation or at any time since said date or at all in

response to said citation and have not at any time

made any showing whatever why said Injunctional

Order should not be made permanent pending the

final determination of this suit.

NOW, THEREFORE, IT IS ORDERED that de-

fendant The First Bank of Cordova be and it is

hereby enjoined until the final detennination of this

suit or until further order of this Court from paying

over or delivering to said defendants Christian
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Tjosevig, Eli Tjosevig and Andrew Halvorsen, or

either of them, any monies that were in its hands on

the 9th day of September, 1916, or that have since

come into its possession or that may come into its

possession in the future belonging to or placed in its

Bank to the credit of the said defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, or

either of them, as part of the purchase price of those

certain lode mining claims known as and called

"Tjosevig Nos. 1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13', 14 and

15, Nebraska, Norway, Charlotte, Jime No. 2, Teddy,

Daggy Marie, Copper Glance, Sadie, Edna, Paula

and New York, or any of them, all of which said min-

ing claims are situated on Hidden Creek, Glacier

Creek and Trail Creek, tributaries of the Kennecott

River in the Chitina Recording Precinct, Territory

of Alaska."

IT IS FURTHER ORDERED that the defend-

ants may at any time upon giving the plaintiffs three

days ' written notice apply to the Court for a modifi-

cation of this Order. [501]

ORDERED IN OPEN COURT this 30th day of

December, A. D. 1916.

ROBERT W. JENNINGS,
District Judge. [502]
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Plaintiffs' Exhibit "R."

Plaintiffs' Exhibit No. ''R." Received in evi-

dence Feb. 26, 1918, in Cause No. 853-Valdez. J. W.
Bell, Clerk. By John T. Reed, Deputy.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEO. F. ROWE,
THE TJOSEVIG COPPER CORPORA-
TION, a Corporation, THE FIRST BANK
OF CORDOVA , a corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

corporation,

Defendants.

ORDER MODIFYING RESTRAINING ORDER.
This matter coming on for hearing on Motion of

defendants, Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen to modify the Injunction or In-

junctions heretofore granted in this cause so as to

release a part of the money held under said Injunc-

tions heretofore issued in this case, and said Motion

being made upon the records and files in this cause

and the affidavit of Christian Tjosevig on file herein,

and John R. Winn representing the said last above

named defendants, and Hellentlial & Hellenthal



590 Christian Tjosevig et al. vs.

representing the plaintiffs, and after hearing said

Motion, and the Court being fully advised in the

premises,

IT IS HEREBY ORDERED that the Injunction

and the Injunctional Order made and entered in this

cause on the 9th day of September, 1916, signed by

Fred M. Brown, Judge, wherein the First Bank of

Cordova, Alaska, was enjoined until the further

order of the Court from paying over or delivering

to the said defendants, Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, or either of them any

moneys then on hand belonging to the said Christian

[503] Tjosevig, Eli Tjosevig and Andrew Halvor-

sen, or either of them, as a part purchase price of

certain property therein described, and which said

last mentioned Injunction or In^^unctional Order

was on Motion of said plaintiffs heard by this Court

on the 30th day of December, A. D. 1916, so modi-

fied and enlarged by an Order of this Court so that

the First Bank of Cordova was enjoined until the

final determination of this suit or until the further

order of this Court from paying over to or delivering

to the said defendants Christian Tjosevig, Eli Tjose-

vig, and Andrew Halvorsen, or either of them, any

moneys that were in its hands on the 9th day of

September, 1916, or that have since come into the

said hank's possession or that may thereafter come

into its possession in the future belonging to or

placed in the said bank to the credit of the said de-

fendants, Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, or either of them, as part pur-

chase price of that certain property described and
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set forth in said Order, wJiicli said ijropurty is the

same property that is set forth and described in the

first Injunc'tional Order licrein referred to and

signed by Fred M. Brown, Judge, be, and each of the

same are, hereby modified and changed so as to per-

mit the said First Bank of Cordova, to pay over to

said last mentioned defendants, any moneys now on

hand in said Bank, or that may come into its hands

by reason of the sale of the ]Dropei*ty described in the

two Injunctional Orders heretofore gi*anted herein

and hereby referred to, in excess of Seventeen

Thousand ($17,000.00) Dollars, that is to say: the

said First Bank of Cordova is to retain in its pos-

session under this Order and previous Orders

granted in this cause and herein referred to the sum

of Seventeen Thousand ($17,000.00) Dollars and

may pay out to the said defendants. Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen, any money

in its hands by reason of the premises herein in ex-

cess of Seventeen Thousand ($17,000.00) Dollars,

w^ithout said bank [504] disobeying this or any

Injunctional Order that has been granted herein.

DONE IN OPEN COURT THIS 20th day of

March, 1917.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. N, page 51, 52.

Filed in the District Court, District of Alaska,

First Division Mar. 20, 1917. J. W. Bell, Clerk.

By -, Deputy. [505]
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Plaintiffs' Exhibit ^^S."

Plffs. Exhibit No. "S." Received in evidence

Feb. 27, 1918, in Cause No. 853—V. J. W. Bell,

Clerk. By , Deputy.

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 85a—Valdez.

T. J. DONOHOE et al,

vs.

CHRISTIAN TJOSEVIG et als..

Plaintiffs,

Defendants.

ANSWER TO QUESTION PROPOUNDED TO
JURY.

STATEMENT.
(By the Court.)

Gentlemen of the jury

:

It is alleged in the plaintiffs' complaint that by

reason of a written contract between the parties

hereto, plaintiffs became the owners of an interest

in certain mining claims belonging to defendants.

Defendants admit this written contract, but they

say that the owners of mining claims were required

by law to do annual assessment work on said claims

in order to hold them, and that plaintiffs failed to do

their share of such work and that they, the defend-

ants, were compelled to do it for them in order to pro-

tect the claims, and for that reason they advertised

the plaintiffs out.
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Now, as to this the phiintiffs say that after the

written contract had been made and the suit out of

which that contract grew had been setth^d by the de-

cree of the Court, they had an oral agreement with

the defendants by which they, the defendants, were

to do the plaintiffs' share of the assessment work,

and in return therefor the plaintiffs were to perform

legal services [506] and do other work of a legal

nature in connection with the floating of said claims.

This is denied by the defendants, and the question

which the Court wishes you to answer is this, to wit

:

Was there or was there not any such oral agreement ?

If in your opinion, based upon the evidence in this

case, there was such an agreement please answer yes

;

if in your opinion, based upon the evidence in this

case, there was not, please answer no.

ANSWER.
We, the jury empanelled and sworn in the above-

entitled cause, make the following answer to the

question stated above, to wit

:

ANSWER: YES.
LEE C. GAULT.
FRED FONZO.
FRANK H. LE NOIR.

JAIMES FAHERTY.
LEO DEMYTT.
ALBERT L. MEYER.
GUDMUND JENSEN.

J. C. LUND.
A. STARTZOFF.

Entered in Court Journal No. O, page 66.
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Filed in the District Court, District of Alaska,

First Division. Feb. 26, 1918. J. W. Bell, Clerk,

By C. Z. Denny, Deputy. 11 :30 P.M. [507]

Defendants' Exhibit No. 1.

Defts. Exhibit No. 1. Received in evidence Feb.

21, 1918, in Cause No. 853-Valdez. J. W. Bell,

Clerk. By John T. Reed, Deputy.

Nov. 18, 1909.

RECEIVED from C. Tjosevig $30.00 on costs in

case Nils Tjosevig vs C. Tjosevig et al.

EDMUND SMITH. [508]

Defendants' Exhibit No. 4.

Defts. Exhibit No. 4. Received in evidence Feb.

23, 1918, in Cause No. 853. J. W. Bell, Clerk. By
, Deputy.

COPY.

In the District Cornet for the Territory of Alaska,

Third Division.

No. 824.

B. F. MILLARD,
Plaintiff,

vs.

CHRISTIAN TJOSEVIG, ANDREW HALVER-
SON and GEORGE FRANCIS ROWE,

Defendants.

SUMMONS.
The President of the United States of America,

GREETING: To the Above-Named Defend-

ants.
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You are hereby required to appear in the District

Court for the Territory of Alaska, Third Division,

within thirty days after the date of service of this

summons upon you, and answer the complaint of the

above-named plaintiff, a copy of which complaint is

herewith served upon you ; and unless you so appear

and answer, the plaintiff will take judgment against

you for want thereof, as follows

:

Against you, the defendants Christian Tjosevig

and Andrew Halverson, in the sum of five hundred

dollars ($500.00) together with interest thereon at

the rate of ten per centum per annum from the 26tli

day of July, 1911, less the sum of seventy dollars

($70.00) paid on or about the 1st day of October,

1913 ; and for the further sum of ten per cent (10%)
of said balance for plaintiff's attorney's fees in this

suit; and for plaintiff's costs and disbursements

herein ; and plaintiff will apply to the court for the

relief demanded in said complaint against all of you,

the said defendants.

WITNESS: The Hon. FRED M. BROWN,
Judge of said Court this 10th day of May, in the year

of our Lord one thousand nine hundred and sixteen,

and of our Independence the one hundred and

fortieth.

[Official Seal] ARTHUR LANG,
Clerk.

By Chas. A. Hand,

Deputy Clerk. [509]
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In the District Court for the Territory of Alaska,

Third Division.

No. 824.

B. F. MILLARD,
Plaintiff,

vs.

CHRISTIAN TJOSEVIG, ANDREW HALVER-
SON and GEORGE FRANCIS ROWE,

Defendants.

COMPLAINT.
Comes now the above-named plaintiff and for

cause of action against the above-named defendants

alleges as follows

:

I.

That on the 26th day of July, 1911, for value re-

ceived, the defendants Christian Tjosevig and

Andrew Halverson made and delivered to the plaint-

iff their promissory note bearing date of the said

26th day of July, 1911, which said note is in words

and figures as follows, to wit

:

'' $500.00.

Valdez, Alaska, July 26th, 1911.

One year after date, for value received, we jointly

and severally agree and promise to pay to B. F. Mil-

lard, or order. Five Hundred Dollars ($500.00), with

interest thereon at the rate of ten per cent (10% ) per

annum, from date until paid. Principal and inter-

est payable at Valdez, Alaska.

Due July 26th, 1912.

CHRISTIAN TJOSEVIG,
ANDREW HALVERSON."
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II.

That said defendants Tjosevig and Halverson to

secure the payment of the principal sum and inter-

est mentioned in said note, according to the tenor

thereof, did, on the 26th day of July, 1911, execute

under their several hands and seals and deliver to

said plaintiff a certain mortgage bearing date of the

said 26th day of July, 1911, and conditioned for the

payment of the sum of $500.00 with interest thereon

at the [510] rate for the time and in the manner
specified in said note and according to the conditions

of said note ; that said mortgage further provides in

case suit is brought for the recovery of said principal

sum and interest secured by said mortgage that it

shall be lawful for the plaintiff herein to include in

the judgment that may be recovered as counsel fees

ten per cent of the moneys secured by said mortgage.

That said mortgage was duly witnessed and acknowl-

edged so as to entitle it to be recorded and the same

was thereafter, on the 4th day of August, 1911, re-

corded in the Chitina Recording Precinct at Chitina,

Alaska, which is the recording precinct in which the

property described in said mortgage is situate.

That said mortgage now appears of record in

Volume II, at pages 260-261 of said records of said

Chitina Recording Precinct. That said mortgage is

in words and figures as follows, to wit

:

"THIS INDENTURE, Made this 26th day of

July, in the year of our Lord One Thousand Nine

Hundred and Eleven, between Christian Tjosevig,

and Andrew Halverson, both of Valdez, Alaska, the

parties of the first part, and B. F. Millard, of the
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same place, the party of the second part,

WITNESSETH : That the said parties of the first

part for and in consideration of the sum of Five

Hundred Dollars ($500.00) lawful money of the

United States, to them in hand paid by the said party

of the second part, the receipt whereof is hereby

acknowledged, do b}^ these presents, grant, bargain,

sell, remise, release and forever quit-claim unto the

said party of the second part, and to his heirs and as-

signs, the following described mining claims, or min-

ing property, situate, lying and being in the Chitina

Mining and Recording District, Territory of Alaska,

particularly described as follows

:

An undivided twenty-four and one-half forty-

eighth, (241/2-48) interest in and to the 'Tjosevig'

Xos. 1, 2, 3, 4, 5, 6:, 7, 8, 9, 10, 11, 12, 13, 14 and 15, and

'Charlotte,' the 'Teddy,' 'The Nebraska' and the

'Norway' lode mining claims. ALSO: All of the

'Dagny Marie' the 'Carbonate Hill,' and the 'New

York' lode mining claims.

Said undivided interests as above described being

the same interests decreed to said parties of the first

part, in the case of Tjosevig, et al., vs. Tjosevig et al.,

in the United States District Court for the Third

Division, Territory of Alaska.

ALSO:
All of the interests formerly owned by John

Ekemo, George C. Hazlett and Andrew Holman in

and to the said lode mining claims. Said [511]

mining property being further described as being sit-

uated near the Kennicott River in said mining dis-

trict, Territory of Alaska, together with all the dips,
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angles and spurs and also all the metals, ores, gold,

and silver bearing quartz, rock and earth therein,

and all the rents, privileges, and franchises there-

unto incident appendant and appurtenant, or there-

with usually had and enjoyed ; and also all and singu-

lar the tenements, hereditaments, and appurtenances

thereto belonging or in any wise appertaining and

the rents, issues and profits thereof,

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges thereto incident, unto the said party of the

second part, his heirs and assigns forever. This con-

veyance, however, is intended as a Mortgage, to se-

cure the payment of a certain promissory note bear-

ing even date herewith in words and figures as fol-

lows, to wit

:

' $500.00. Valdez, Alaska, July, 26th, 1911.

One year after date, for value received, we jointly

and severally agree and promise to pay to B. F. Mil-

lard, or order. Five Hundred Dollars ($500.00), with

interest thereon at the rate of ten per cent (10%) per

annum from date until paid.

Principal and interest payable at Valdez, Alaska.

Due July 26th, 1912.

CHRISTIAN TJOSEVIG,
ANDREW HALVERSON.'

This mortgage is also intended to secure and does

hereby secure the payment of all liens, encumbrances,

charges and counsel fees herein mentioned, said

counsel fees to become payable and be allowed if suit

be commenced to foreclose this mortgage, and these

presents shall be void if such payments be made, ac-
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cording to the tenor and effect thereof; but in case

default be made in the pajTuent of said principal and

interest, as herein provided, then the said party of

the second part, his executors, administrators, and

assigns, are hereby empowered to sell the said

premises, with all and every of the appurtenances,

or any part thereof, in the manner prescribed by law,

and out of the money arising from such sale to retain

the said princii3al and interest together with the costs

and charges of making such sale, and ten per cent for

attorney's fees, and the same shall be considered as

secured by these presents, and cost and charges and

said Attorney's fees shall be a charge upon said

premises, and shall be payable on demand, and may
be deducted from the proceeds of the sale above

authorized, and the overplus, if any there be, shall be

paid by the party making such sale, on demand, to

the said parties of the first part, their heirs, or as-

signs.

In witness whereof, the said parties of the first

part have hereunto set their hands and seals this 26th

day of July, 1911.

CHRISTIAN TJOSEVIG, (Seal)

ANDREW HALVERSON. (Seal)

In the presence of

EiDMUND SMITH,
F.C.WEBER. [512]

United States of America,

Territory of Alaska,—ss.

This is to certify, that on this 26th day of July,

1911, before me, the undersigned, a notary public,

within and for the Territory of Alaska, duly com-
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missioned and sworn, personally appeared Christian

Tjosevig and Andrew Halverson, knowTi to me to be

the identical individuals described in and who exe-

cuted the foregoing instrument, and they acknowl-

edged to me that they signed and sealed the same as

their free and voluntary act and deed for the uses

and purposes therein stated.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] EDMUND SMITH,
Notary Public for Alaska. '

'

III.

That no part of the principal sum mentioned in

said note and mortgage nor any part or portion of

the interest thereon has been paid except the sum of

$70.00, which was paid and credited and applied on

said note on or about the 1st day of October, 1913.

That there is now due, owing and unpaid on said

note and mortgage the sum of $500.00, together with

interest thereon at the rate of 10 per cent per annum
from the 26th day of July, 1911, less the said sum of

$70.00 paid as aforesaid.

IV.

That plaintiff is no^v the lawful owTier and the

holder of said promissory note and mortgage.

V.

That the defendant George Francis Rowe has, or

claims to have, some interest or claim upon the prem-

ises described in said mortgage, or some part thereof,

by reason of an option to purchase the same granted

by said defendants Tjosevig and Halverson and

other to the said George Francis Rowe, which inter-
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ests or claims are subsequent to and subject to the

lien of plaintiff's mortgage.

WHEREFORE, plaintiff prays judgment against

said defendants and each of them as follows : [513]

Against the said defendants Christian Tjosevig

and Andrew Halverson,

—

First. For the sum of $500.00, together with in-

terest thereon at the rate of lOi per cent per annum
from the 26th day of July, 1911, less the said sum of

$70.00; and for the additional sum of attorney's fees

of 10 per cent of the moneys found due on said note

and mortgage at the date of the judgment which

shall be entered herein; and for plaintiff's costs and

disbursements incurred in this action.

And against all of said defendants,

—

Second. That a judgment and decree of fore-

closure of said mortgage may be entered herein and

that said premises described in said mortgage be sold

according to law and the practice of this court by the

United States Marshal of the above-named territory

and division; that the proceeds of said sale be ap-

plied in payment of the amount due the plaintiff ; and

that said defendants, and each of them, and all per-

sons claiming under them, or either of them, subse-

quent to the execution of said mortgage upon said

premises either as purchasers, incumbrancers or

otherwise, and particularly the defendant, George

Francis Rowe, be barred and foreclosed of all rights,

claim, or equity of redemption, in the said premises

and every part thereof; and that the said plaintiff

may have judgment and execution against the said

defendants Christian Tjosevig and Andrew Halver-
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son for any defioienoy which may remain after

applyino- all the proceeds of the sale of said premises

on said judgment which are properly applicable to

the satisfaction thereof.

Third. That the plaintiff or any other party to

the said suit may become a purchaser at said sale.

That the said Marshal making said sale execute to

the purchaser a certificate of sale for said premises;

that the purchaser be let into the immediate [514]

possession of said premises upon the production of

the marshal's certificate of sale therefor; that upon

the confirmation of said sale and the expiration of

the time allowed by statute the said marshal execute

to the purchaser his deed to and for said premises.

Fourth. That plaintiff have such other and fur-

ther relief as to this Honorable Court shall seem

just and equitable.

DONOHOE & DIMOND,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

B. F, Millard, being first duly sworn, deposes and

says that he is the plaintiff in the above-entitled ac-

tion; that he has read the foregoing complaint and

knows the contents thereof and that each and every

of the matters contained and alleged therein are true

as he verily believes.

B. F. MILLARD.
Subscribed and sworn to before me this 28th day

of April, 1916.

[Official Seal] ANTHONY J. DIMOND,
Notar}^ Public for Alaska.

My commission expires Mar. 13, 1917.
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United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that the foregoing is a

true and correct copy of the original Complaint and

Summons and of the whole thereof.

Dated this 9th day of May, A. D. 1916.

ANTHONY J. DIMOND,
One of Attorneys for Plaintiff. [515]

Defendants' Exhibit No. 6.

Defts. Exhibit No. 6. Received in Evidence Feb.

23, 1918, in Cause No. , 853—Valdez. J. W. BeU,

Clerk. By , Deputy.

NOTICE OF FORFEITURE.
To F. M. Brown, John Lyons, Gust Djarf, Charles

Garwood, T. J. Donohoe, Edmund Smith, your

Heirs, Administrators and Assigns, and to All

to Who It may Concern.

You are hereby notified that we have extended,

during years 1913, and 1914, upon your F. M. Brown
and John Lyons, joint one-tenth (1/10) interest

three hundred and sixty ($360.00) dollars Gust

Djarf, one forty-eighth interest, seventy-five ($75.00)

dollars Charles Garwood, One-forty-eighth interest

seventy-five ($75.00) dollars, lawful money of the

United States, in labor and improvements upon your

above-mentioned interest,, in those mining claims

lying and being on Hidden Creek, in the recording

precinct of Chitina, Alaska, which are known as

the Tjosevig Group, consisting of the Tjosevig, No. 1
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to 15 inclusive, also Norway No. 2, Nebraska, and

Charlotte, also you T, J. Donohoe, and Edmund

Smith, one and six-tenth of one-forty-eighth interest

in the above-mentioned claims, also on your seven

and one-half, of one hundred per cent interest in

the Dagny Marie, and Carbonite Hill claims, being

in all one hundred and fifty dollars lavs^ful money

of the United States, in labor and improvements

upon your joint above-mentioned interest, in those

mining claims, lying and being on Hidden Creek, in

the recording Precinct of Chitina, Alaska, the loca-

tion notice of all the above-mentioned claims, being

of record in the mining and recording books in the

office of the Commissioner and recorder, at Valdez,

and at Chitina, Alaska, in order to hold said claims,

under the provision of Section 2324, of the Revised

Statutes of the United States, concerning annual

labor on mining claims, being the amount required

[516] to hold said lode claims, for the period ending

December 31st, 1914.

And unless within ninty days after the comple^e-

tion of this publication, to wit, within ninty days

after the eighth day of June, 3915, you contribute

your portion of such expenditure, incured in per-

forming said annual labor and improvements w^hich

is the above-mentioned sum, your interest in said

claims, wall become the property of your co-owners,

who have made the required expenditure by the

terms of said section.
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Dated at Chitina, Alaska, this 22d day of Febru-

ary, 1915.

CHRISTIAN TJOSEVIG.
ELI TJOSEVIG.

First publication, March 2d, 1915.

Last publication, June 1st, 1915.

PROOF OF PUBLICATION.

United States of America,

Territory of Alaska,—ss.

W. A. Steel, being first duly sworn, deposes and

says, that he is the publisher of the ''Chitina

Leader," a newspaper published in Chitina, in the

Territory of Alaska, that the Notice of Forfeiture,

to F. M. Brown, John Lyons, Gust Djarf, Charles

Garwood, T. J. Donohoe, and Edmund Smith, a copy

of which is hereto attached, and made a part of this

affidavit, was first published in said newspaper, in

it issue dated the 2d day of March, 1915, and was

published once each week in said newspaper, for

thirteen consecutive weeks, thereafter the last publi-

cation thereof being in the issue dated the first day

of June, 1915.

W. A. STEELE.

Subscribed and sworn to before me this 21st day

of June, A. D. 1915.

[Seal] C. M. FRAZIER.
Notary Public in and for the Territory of Alaska.

My commission expires July 24, 1917.

Filed for record this 15th day of January, 1916, at

the request of John Nelson.

WM. O'CONNOR,
Recorder. [517]
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United States of America,

Territory of Alaska,—ss.

I, Wm. O 'Connor, United States Commissioner in

and for the Chitina Mining and Recording Precinct,

Third Division of the Territory of Alaska, DO
HEREBY CERTIFY: That the foregoing two

pages is a full, true and correct copy of the Notice

of Forfeiture, and Proof of Publication, filed for

record in this office and was duly recorded in Volume

9, at page 395, and 396, as the same appears of rec-

ord and the whole thereof;

IN TESTIMONY WHEREOF I hav6 hereunto

set my hand and affixed my official seal this 14th day

of December, A. D. 1917.

[Seal] WM. O'CONNOR,
U. S. Commissioner, in and for the Chitina Precinct,

Third Division, Territory of Alaska, Residing

at McCarthy, Alaska. [518]

Defendants' Exhibit No. 7.

Defts. Exhibit No. 7. Received in evidence Feb.

25, 1918, in Cause No. 853-Valdez. J. W. Bell, Clerk.

By John T. Reed, Deputy.

POOLING AGREEMENT.
We, the undersigned, shareholders of the Josevig-

Kennecott Copper Company, believing it to be in our

interest as such shareholders, do pool our stock with

D. K. McDonald, as Trustee, for the time and on

the terms hereinafter mentioned, and do hereby re-

spectively agree, the one with the other and others,

and with the said D. K. McDonald, as follows

:
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First. We will respectively transfer, or cause to

be transferred to the said D. K. McDonald, as Trus-

tee, all our respective shares in the above capital

stock of the said Josevig-Kennecott Copper Com-

pany, to be held by the said Trustee for a

period of one year from and after the date of

the full and complete payment to Christian Tjos-

evig and Nels Tjosevig for the properties known

as the ''Tjosevig Copper Properties" near Kenne-

cott, Alaska, all as described and set forth in those

certain agreements entered into by and between

Christian Tjosevig and wife and Andrew Halvorsen

and the Josevig-Kennecott Copper Company, and

Nels Tjosevig and the Josevig-Kennecott Copper

Company, on the 6th day of June, 1916, or until

otherwise agreed by the holders of a majority of

the shares hereby pooled. That is to say, by vote

of a majority of the shares, same to be voted only

by the holder thereof, or his duly authorized attor-

ney, all subject to the terms and provisions below

mentioned.

Second. Any of the undersigned who are now

trustees of the Josevig-Kennecott Copper Company

may retain the necessary qualifying shares as trus-

tees, and if any of the imdersigned shall be hereafter

elected as trustees of the company, they shall be

entitled to a transfer of a sufficient number of their

[519] shares to qualify them as such trustees.

But all such qualification shares shall be held unsold

and undisposed of mitil the expiration of the time

above limited.

Third. Any of the undersigned wishing to dis-



T. J. Donohoe and Edmund Smith. 609

pose of the whole or any part of his or their shares

to any others of the undersigned, shall be at liberty

to do so, subject to the terms and conditions of this

pooling agreement, but the same shall not be disposed

of to any person or persons save and except those

who are subscribers to this agreement, and if a sale

shall be made by any one of the subscribers hereto

to any other subscriber, due notice shall be given to

the Trustee, whereupon the Trustee shall hold the

shares so disposed of for the proper person or per-

sons, in lieu of the person selling the same.

Fourth. At all meetings of the shareholders of

the Josevig-Kennecott Copper Company, the Trus-

tee shall vote upon the shares transferred to him
by the undersigned respectively, in accordance with

the directions of the undersigned, respectively, if

the undersigned shall have given the Trustee direc-

tions prior to the time of the election; otherwise

the Trustee shall vote said shares in the interest

of the corporation as his judgment may dictate ; and

this paragraph shall be binding upon any of the

subscribers who may have purchased stock from any

other subscriber.

Fifth. Upon the expiration of the period men-

tioned in paragraph "First," or in case a majority

of all stock held within this pool shall be voted to

dissolve the pool and to cancel this agreement, the

trustee shall forthwith re-transfer to the under-

signed, respectively, or to the persons entitled in that

behalf, respectively, the shares, transferred to or

held by the Trustee under the terms of this agree-

ment. [520]

Dated this day of July, 1916.
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No. of

Name of Shareholder. Shares.

125,000

10,000

25,000

25,000

50,000

25,000

150,000

50,000

100,000

260,000

George Francis Rowe 226,665

George B. Snyder 226,665

D. K. McDonald 226,665

I hereby accept and agree to be bound by the terms

and provisions of the above and foregoing agree-

ment.

Dated this 18 day of July, 1916.

D. K. McDonald,
Trustee. [521]

Defendants' Exhibit No. 12.

Defts. Exhibit No. 12. Received in evidence Feb.

23, 1918, in Cause No. 853-Y. J. W. Bell, Clerk. By
, Deputy.

THIS INDENTURE, Made the 1st day of July

in the year of our Lord one thousand nine hundred

and eleven BETWEEN Andrew Holman, John
Ekemo and G. C. Hazelett, by Christian Tjosevig,

Attorney-in-fact, all of Valdez, Alaska, the parties

of the first part, and Andrew Halvorsen of same

place, the party of the second part, WITNESSETH

:
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That the said par^ of the first part, for and in con-

sideration of the sum of One Dollar lawful? money
of the United States of America, to me in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, has granted, bar-

gained, sold, remised, released and forever quit-

claimed, and by these presents do grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, an undivided three fowrty-eight interest in

and to those certain lode mineral claims known as

the Tjosevig Group of twenty-four claims located

by me in the year 1903 and 1906, all situated about

ten miles Avest from the Bonanza Mine on Kennicott

river, Chitina Mining District, Alaska, the Location

Notices of which claims were filed for record at the

Valdez Recording Office, Alaska,

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver-bearing

quartz-rock and earth therein; and all the rights,

privileges and franchises thereto incident, appendant

and appurtenant or therewith usually had and en-

joyed; and, also, all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing or in any wise appertaining, and the

rents, issues and profits thereof ; and, also, all the

estate, right, title, interest, property, possession,

claim and demand whatsoever, as well in law as in

equity, of the said par/^ of the first part, of, in or to

the said premises, and [522] every part and par-

cel thereof, with the appurtenances.
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TO HAVE AND TO HOLD, all and singular, the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said party

of the second part, and his heirs and assigns forever.

IN WITNESS WHEREOF, the said part — of

the first part ha— hereunto set hand and seal the

day and year first above written.

ANDREW HOLMAN. (Seal)

JOHN EKEMO. (Seal)

G. C. HAZELET. (Seal)

Signed by CHRISTIAN TJOSEVIG. (Seal)

Attorney-in-Fact for Above Names.

Signed, sealed and delivered in presence of

:

F. C. WEBER,
THOMAS W. BLAKENEY.

United States of America,

District of Alaska,—ss.

THIS IS TO CERTIFY that on this 1st day of

July, A. D. 1911, before me, the undersigned, a

notary public in and for the District of Alaska, duly

commissioned and sworn, personally came Christian

Tjosevig, to me known to be the individual described

in and who executed the wdthin instrument and

acknowledged to me that he signed and sealed the

same as his free and voluntary act and deed, for the

uses and purposes therein mentioned.

AVITNESS my hand and official seal the day and

year in this certificate first above written.

[Notarial Seal] F. C. WEBER,
Notary Public in and for the District of Alaska, Re-

siding at Valdez. [523]
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Defendants' Exhibit No. 13.

Defts. Exhibit No. 13. Received in evidence Feb.

25, 1918, in Cause No. 853^Valdez. J. W. Bell,

Clerk. By John T. Reed, Deputy.

AGREEMENT AND AUTHORITY AND DIREC-
TION TO SCANDINAVIAN-AMERICAN
BANK, SEATTLE WASHINGTON.

It is hereby agreed, by and between Christian

Tjosevig, and Eli Tjosevig, his wife, and Andrew
Halvorsen and Nils Tjosevig, as parties of the first

part, and Josevig-Kennecott Copper Company, a cor-

poration, as party of the second part, as follows

:

WHEREAS, the parties hereto did, on the 6th day

of June, 1916, enter into certain contracts and agree-

ments, copies of which are now in the possession of

the Scandinavian-American Bank, of Seattle, Wash-
ington,

AND WHEREAS, it is now desired to alter and

amend certain of the clauses and conditions in said

contracts dated June 6, 1916, leaving the unchanged

portions of said contracts of Jime 6, 1916, in full

force and effect,

AND WHEREAS, by the terms of said agree-

naents the Scandinavian-American Bank was author-

ized to release and deliver to George Francis Rowe,

shares of the capital stock of the party of the second

part, upon making sales of said stock, as follows

:

The first 200,000 shares at 15 cents per share.

The second 200,000 shares at 20 cents per share.

The third 200,000 shares at 30 cents per share.

The fourth 200,000 shares at 40 cents per share.

The fifth 200,000 shares at 50 cents per share.
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Now, Therefore, it has been and is hereby agreed

that upon the sale of each block of 200,000 shares as

itemized above, and upon the delivery to Scandi-

navian-American Bank of the money for said stock

at the prices above named, and in addition thereto

an additional amoimt of money equal to the amount

for which each separate block of 200,000 shares of

stock is sold to be [524] paid into the treasury of

the second party for the improvement, equipment

and development of the mining properties described

in the A^aitten agreements now in the possession of

the bank, then and in that event the bank shall re-

lease and deliver to D. K. McDonald, as Trustee,

one of the directors of said Josevig-Kennecott Cop-

per Co., a block of 100,000 shares of said stock—that

is to say on the delivery to the bank of $30,000.00 for

credit of the first parties on the sale of the first

200,000 shares, and upon the placing in the treasury

of the second party of another $30,000.00 for the

purposes above set forth, the Scandinavian-American

Bank shall issue to D. K. McDonald, as Trustee a

100,000 shares of the stock of the second party, and

so on for each 200,000 shares sold, the amount to

be deposited in the treasury and paid to first parties

being increased each time as the selling price of the

stock is increased as shown above. The Scandi-

navian-American Bank is hereby fully authorized

and empowered to carry out this agreement and to

deliver to said D. K. McDonald, as Trustee, the stock

as herein set forth, and this shall be a full receipt

and release to said bank for any such shares so deliv-

ered :
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The times set forth in said agreements dated June

6, 1916, when certain amounts are to be paid to Scan-

dinavian-American Bank for the first parties are

hereby changed as follows

:

(1) $32,000.00 on or before Dec. 15, 1916.

(2) All subsequent amounts are continued as con-

tained in the original agreements but the dates on

which they are to be paid are deferred one month

in each case; i. e., payment of $25,000.00 due origi-

nally Feb. 1, 1917, will not be due until March 1,

1917, and so on.

It is also agreed by and between the parties hereto

that if the second party shall fail at any time to make
the payments as required by these agreements within

the time as herein altered, the second party shall

thereupon, after thirty days written notice, [525]

forfeit all its rights under this agreement and under

the agreements dated June 6, 1916, as set out in para-

graph 3 of agreements of June 6, 1916, betw^een the

second party and first parties; provided that forfeit-

ure shall be avoided if the second party makes good

the default within the said thirty days, otherwise

time to be of the essence of this agreement.

The undersigned first parties also agree to w^aive

the provisions of said agreements dated June 6, 1916,

providing that the second party will give a surety

bond conditioned not to sell, lease, mortgage or other-

wise encumber or alienate the mining lodes or claims

described therein, until the first parties have been

paid the sum of $175,000, in accordance with the

terms and conditions of said contracts, and the first

parties hereby agree to and do accept in lieu thereof
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the personal guarantee of the Trustees of the second

party. The Personal Guarantee taking the place of

Subdivision *'i" of Paragraph 1 of of said contracts.

It is understood and agreed by all the parties

hereto that the changing of certain provisions in

said agreements of June 6, 1916, as set forth herein,

shall not act to waive the other provisions of said

agreements, all of which are to remain in full force

and effect as if this agreement had not been executed.

Dated this 29th day of July, 1916.

CHRISTIAN TJOSEVIG,
ELI TJOSEVIG,

By CHRISTIAN TJOSEVIG,
Attorney-in-fact.

ANDREW HALVORSEN,
By CHRISTIAN TJOSEVIG,

Attorney-in-fact.

NILS TJOSEVIG,
JOSEVIG-KENNECOTT COPPER COM-

PANY,
By GEORGE FRANCIS ROWE,

Agent.

Witnesses

:

MARY A. BURROUGHS.
EDWARD F. MEDLEY. [52G]

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, That on this 29th day of

July, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian
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Tjosevig and Nels Tjosevig, to me known to be the

individual described in and who executed the within

and foregoing instrument, and acknowledged to me
that they signed and sealed the same as their free

and voluntary act and deed for the uses and purposes

therein mentioned.

Witness my hand and official seal on the day and

year in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

10^ in canceled U. S. Revenue Stamps attached to

this certificate on duplicate copy.

E. F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 29th day of

July, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, known to me to be the individual described

in and who executed the within instrument as attor-

ney-in-fact of Eli Tjosevig, his wife, and Andrew

Halvorsen, and acknowledged to me that he signed

and sealed the same as the free act and deed of Eli

Tjosevig, his wife, and Andrew Halvorsen, as their

attorney-in-fact, for the uses and purposes therein

mentioned, and also acknowledged to me that he was

duly authorized to so sign as attorney-in-fact. [527]

Witness my hand and official seal on the day and
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year in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

10^- in canceled U. S. Revenue Stamps attached to

above certificate on duplicate copy.

E. F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 29th day of

July, 1916, before me, Edward F. Medley, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared George

Francis Rowe, to me known to be the person de-

scribed in and who executed the within instrument

as agent of the Josevig-Kennecott Copper Company,

and acknowledged to me that he signed and executed

the same as the free and voluntary act and deed of

said company, a corporation, as its agent, and in be-

half of said company; and also acknowledged that

he was duly authorized so to do by said Josevig-Ken-

necott Copper Company.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

10^ in canceled U. S. Revenue Stamps attached to

above certificate on duplicate copy.

E. F. MEDLEY. [528]
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Defendants' Exhibit No. 15.

Defts. Exhibit No. 15. Received in evidence Feb.

25, 1918, in Cause No. 853-VaIdez. J. W. Bell, Clerk.

By John T. Reed, Deputy.

Page Two.

AFFIDAVIT IN SUPPORT OF MOTION.

United States of America,

Territory of Alaska,

Cordova Precinct,—ss.

Christian Tjosevig, being first duly sv^orn, upon

his oath deposes and says: That he is one of the de-

fendants appearing in the foregoing motion, and has

knowledge of the facts herein referred to.

That in the complaint, plaintiffs allege that the

First Bank of Cordova and Scandinavian-American

Bank have received and w^ill receive certain moneys

paid and to be paid by Josevig-Kennecott Copper

Company and that they are holding certain stock in

said company, belonging to the answering defendants

herein; and plaintiffs further allege that the purchase

price paid by Josevig-Kennecott Copper Company

for the mining claims referred to in the complaint

is the sum of $117,000.00 and 125,000 shares of said

stock. In the answer herein filed, these answering

defendants admit that said Banks have received

$117,000.00 in cash, plus the shares of stock named,

and that said money and stock represents the total

purchase price for the involved properties; and af-

fiant now states that said last named sum of money
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and said shares of stock constitute the total consid-

eration to be paid for said properties.

Affiant further says that the said sum of $117,000.00

is lying idle in the hands of said banks, drawing no

interest, and that a large financial loss, wholly need-

less and unnecessary, is thereby caused and will in

the future be occasioned, to said answering defend-

ants, if said total sum is held up under the writ of

injunction heretofore issued against said banks.

[529] That the plaintiffs are only claiming 7%%
interest in said withheld sum of $117,000.00, and that

percentage of said money is the total sum which plain-

tiffs could in any wise recover out of said restrained

sum; in the event of the recovery by them of every-

thing they are demanding in this action (plus, of

course, a like percentage of said corporate stock,

for the relinquishment of which stock no prayer is

now made); that 7%% of said $117,000.00 is. in the

aggregate less than $9,000.00 ; that the probable costs

to which plaintiffs could in any wise be entitled in

the event of a recovery by them of the full demand

set forth in the complaint, would not exceed, to-

gether with legal interest on said 71/2% of $117,000.00,

the sum of $3,000.00; that the gross sum of $12,000.00

is, therefore, entirely adequate fully to cover the

entire judgment, interest, and costs, payable out of

said withheld $117,000.00, which plaintiffs could re-

cover in this action. That to withhold more than

said sum of $12,000.00 would be a gross injustice to

the answering defendants, and would entail wholly

unnecessary hardship and financial loss. That upon
the sum to be withheld to cover plaintiffs' recovery,
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the answering defendants can receive interest from

the savings departments of the restrahicd banks, and

no good reason exists why said defendants should

not be allowed to have said restrained deposit earn

whatever interest may be had for it. Further affiant

saf/eth not.

CHRISTIAN TJOSEVia.

Subscribed and sworn to before me at Cordova,

Alaska, on this 6th day of March, 1917.

[Notarial Seal] R. E. CAPERS,
Notary Public in and for the Territory of Alaska,

Residing at Cordova.

My commission expires Feb. 12, 1919.

Due and timely service of the foregoing Motion

and Affidavit, and receipt of a true cop}^ thereof, ad-

mitted at Juneau this 12th day of March, 1917.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiffs. [530]

The foregoing bill of exceptions having been ex-

amined by me and found to truly set out all the evi-

dence adduced and all the proceedings had upon the

trial in this cause, is hereby settled, allowed, and tiled

as the bill of exceptions in this cause.

Dated this 18th day of June, 1919.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal, No. P, page 101.

Filed in the District Court, District of Alaska,

First Division. June 18, 1919. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [531]
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In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 853—VALDEZ.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
THE TJOSEVIG COPPER CORPORATION,
a Corporation, THE FIRST BANK OF COR-

DOVA, a Corporation, and THE SCANDI-

NAVIAN AMERICANBANK, a Corporation,

Defendants.

Memorandum Opinion.

Delivered March 6, 1919.

DONOHOE AND DIAMOND and HELLENTHAL
& HELLENTHAL, for Plaintiffs.

MARTIN J. LUND (Seattle) and JOHN RUST-
GARD, for Defendants. [532]

JENNINGS, Judge

:

The original complaint in this case was filed

September 5, 1916, and it alleged that plaintiffs and

defendants Tjosevig and Halvorsen entered into a

contract as follows:

''CONTRACT.
THIS CONTRACT AND AGREEMENT, made

and entered into this 12th day of January, 1911, by

and between Christian Tjosevig and Eli Tjosevig,
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liusband and wife, and Andrew Halvorscn, all of

Valdez, Alaska, the parties of the first part, and Ed-

mund Smith and T. J. Donohoe, of the same place, the

parties of the second pai*t,

WITNESSETH:
That Whereas, the parties of the first part are the

same parties named as defendants in that certain

cause now pending in the District Court for the Ter-

ritory of Alaska, Third Division, wherein Nils Tjose-

vig is plaintiff, which said cause is number 403 ; and

that said second parties are attorneys at law, engaged

in the practice of the same at Valdez, Alaska ; and

that said cause of action is in reference to certain

mining claims situated in the Territory of Alaska,

and described as follows, to-wit:

The Tjosevig numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14, 15, lode mining claims, the 'Nebraska,'

'Norway,' 'Charlotte,' 'June No. 2,' and 'Teddy

Lode,' lode mining claims; all of said lode mining

claims being in one contiguous group situated on

Glacier Creek, Hidden Creek, and Trail Creek,

tributaries of the Kennicott River, Valdez Mining

District, Territor}^ of Alaska.

ALSO
Those certain six (6) lode mining claims hereto-

fore described and originally located as 'Tjosevig No.

3.' 'Nebraska,' 'Tjosevig No. 14,' 'Tjosevig No. 13,'

'Teddy Lode,' and 'Charlotte,' but which said six (6)

claims were afterwards relocated and recorded by

said first parties and named as follow^s, to-wdt:

'Dagny Marie,' 'Copper Glance,' 'Sadie,' 'Edna,'

'Paula' and 'New York.'
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The location certificates of all of said above de-

scribed milling claims being of record in the office of

the recorder at Valdez, Alaska, to which records

reference is hereby made for a further description

of said mining property.

That all or part of said mining claims are involved

in said cause of action number 403.

NOW THEREFORE, in consideration of the said

parties of the second part looking after said cause

and counseling and advising and assisting in the

same in the said District Court, or if same is submit-

ted to arbitration and award, the said parties of the

first part will, as full compensation for such services

by said parties of the second part, deed to the said

parties of the second part an undivided seven and

one-half one-hundredths (7I/2/IOO) interest in and to

each and all of said above described mining claims

and mining property. The said interest so conveyed

to be deeded from whatever remaining interest said

[533] first parties may have in all of said mining

claims after the said case has been decided, either by

the court, or by arbitration and award, or by agree-

ment of the parties, and said interest deeded shall be

seven and one-half one-hundredths of the total inter-

est so remaining to said first parties whether each of

said claims are involved in said litigation or not.

The said seven and one-half one-hundredths un-

divided interest in and to each of said claims shall be

conveyed immediately after the settlement of the said

litigation as aforesaid, by a good and sufficient quit-

claim or mining deed, and in case the said parties of

the first part are unable to or refuse to execute said
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deed as above, then and in that case this instrument

shall be understood to be, and it is hereby agreed to

be a conveyance, and the said parties of the first part

hereby give and grant unto the said parties of the

second part, their heirs, executors, administrators

and assigns, the said undivided seven and one-half

one-hundredths (71/2/100) interest in and to the said

above described lode mining claims.

To have and to hold the same imto the said parties

of the second part, their heirs, executors, administra-

tors and assigns forever.

In consideration of the above agreements the said

parties of the second part hereby agree to and with

the said parties of the first part, to give their time

and attention to said cause, and to the best of their

ability to aid, counsel and assist said parties of the

first part and to protect their interests, whether said

cause is tried in said District Court, or by arbitra-

tion and award, or settled by the parties interested.

IN WITNESS WHEREOF, the said parties

hereto have hereunto set their hands and seals this

12th day of January, 1911.

CHRISTIAN TJOSEVIG. (Seal)

ELI TJOSEVIG, (Seal)

ANDREW HALVORSEN. (Seal)

EDMUND SMITH. (Seal)

T.J. DONOHOE. (Seal)"

In presence of

F. E. WEBER.
CHAS. E. BUNNELL.

Duly acknowledged.

And that plaintiffs performed said contract on



I
of

Nebraska.

Norway.
Charlotte.

Teddy.
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their part, their efforts resulting in a decree wherein

interests were declared to be as follows

:

Ownership. Claims.

In Nils Tjosevig 21^/48 1 f Tjosevig Nos. 1 to 15 Inc.

" Christian Tjosevig 21^48

" Gus Dgarf 1/48

" Charles Garwood 1/48
" Eli Tjose\ng all of Dagny Marie.
" " " " " Carbonite Hill.
" " " " " New York.
" Andrew Halverson " " Nothing. [534]

but that said defendants ignored the rights of

plaintiffs, sold the claims for a large amount of

money and stock under some kind of arrangement

with the defendants ' banks (the exact terms of which

are unknown to plaintiffs), under which some of the

said money has been paid and the remainder of the

money and all of the stock is put in escrow. They

pray that they may be adjudged owners of their said

percentage, for an injunction on said banks, for an

inspection, for an accounting, etc.

On the filing of the complaint the Court (Judge

Brown) issued a temporary injunction as prayed for

but refused to order inspection until such time as de-

fendants Tjosevig and Halvorsen "have had oppor-

tunity to appear in court and set forth their defense.
'

'

On March 13, 1917, defendants Tjosevig and Hal-

vorsen filed their joint answer, in which they ad-

mitted the contract, the performance by plaintiffs of

their part and the rendition of the decree as alleged.

The answer also admitted the sale by said defend-

ants for $117,000 in cash and 125,000 shares of stock,

but alleged that said sale was a quitclaim of their in-

terests ''only and no more" in some of the claims
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mentioned in the decree and of certain claims not so

mentioned. Said answer also admitted that at the

time of filing the same the said $117,000 had been

paid to the bank—admitted that the bank was said

defendants' agent and trustee—admitted the refusal

to account and affirmatively alleged that whatever in-

terest plaintiffs ever had had become forfeited to the

Tjosevigs for noncontribution by the former of their

proportion of the assessment work, under and by

virtue of regular proceedings (setting them forth in

full) taken by said Tjosevigs in compliance with sec.

2324, U. S. R. S.

On same day defendants filed a joint motion sup-

ported by this affidavit of Tjosevig, to the effect that

plaintiffs' claim could not possibly amount to more

than $12,000, and said motion prayed the Court to

order released to defendants all cash in excess of said

$12,000. On hearing said motion, the Court ordered

[535] all in excess of $17,000 to be released.

To this joint answer a reply was filed October 19,

1917. Said reply denied that the said deed was only

a quitclaim of said defendants' right, title and in-

terest—and alleged that whatever other claims said

deed embraced, if any, were mere convenience loca-

tions of no value and did not add to the considera-

tion paid—and as to forfeiture on account of nonpay-

ment of assessment work, alleged affirmatively the

existence of a parol contract by which said defend-

ants were to do the assessment work for plaintiffs

in consideration of plaintiffs "looking after the legal

end" and endeavoring to effect a sale, etc., and that

plaintiffs perfonned their part of the alleged con-
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tract—and also denied that they were ''legally ad-

vertised out," and said reply also sets up an estoppel.

On February 7, 1918, plaintiffs having obtained

leave, filed their amended and supplemental com-

plaint, adding to their original complaint substan-

tially the following allegations, to wit: That the

price to be received by the said defendants for said

claims was $121,000 in cash and 125,000 shares of

stock, and that the cash has been paid to the bank as

agent and trustee of said Tjosevigs and Halvorsen;

it also alleged that the stock was once worth par and

plaintiffs could have sold it for that sum had the de-

fendants delivered to them their share as they ought

to have done, but that since then it has depreciated so

that it is now of no value at all, and that by said

wrongful action of defendants in withholding their

share of stock from them they have been damaged in

the sum of $9375.00, the par value of their share of

the stock. The prayer is for judgment and for in-

jimction.

To this amended and supplemental complaint the

defendants Tjosevigs filed, on February 20, 1918,

their joint answer, substantially as follows, to wit:

In addition to the defenses of [536] forfeiture by

plaintiffs, and of quitclaims of their (defendants')

rights only, as set up in the answer to the original

complaint, they deny receipt of the stock in question

and deny any damages; they also allege that the

money was received in consideration of the convey-

ance of claims and interests in addition to those men-

tioned in the contract, to which said additional claims

and interests the said Donohoe and Smith had no pos-
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sible right or title, and that these additional claims

and interests were of great value and "there is no

way of determining or ascertaining, if the Court shall

find that the plaintiffs are entitled to any part of the

money received by the defendants, what their pro-

portion or share shall be"; there is also the allega-

tion that 3/48 of the sum received is the sole prop-

erty of Andrew Halvorsen and that for that inter-

est so belonging to him exclusively, he was to have

$20,000, and that the $17,000 now remaining in the

hands of the bank is his property. There is also a

defense of estoppel on Donohoe and Smith to claim

any interest.

To this plaintiffs filed a reply on same day (Feb-

ruary 20, 1918) setting up the parol contract and

performance on their part, as to the performance of

assessment work—defects in the forfeiture proceed-

ing—denial of the allegation that the deed given by

the Tjosevigs was a quitclaim of only their right, title

and interest, as set up in the original complaint,—ad-

mitting that the stock has not been received—alleg-

ing affiimatively that the non-receipt was Tjosevig's

fault—denying that the 3/48 interest or the $17,000

now on hand belonged or belongs to Halverson—al-

leging that said interest belonged to Tjosevig and is

covered by the contract—setting up estoppel on Hal-

verson to claim that interest.

The separate answer of Halvorsen to the amended

complaint sets up ownership in himself as to that

3/48, and in general follows the line of Tjosevig's

answer to same complaint in so far [537] as the

latter relates to said 3/48.
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The reply to this answer of Halvorsen's follows in

general the lines of the reply to Tjosevig 's answer

so far as that answer relates to the 3/48.

On the pleadings formed the parties went to trial.

The ease largely revolves around the issue arising

out of the allegation by defendants of the failure of

plaintiffs to contribute their proportion of the cost

of the assessment work for the years 1913-14, and the

alleged "forfeiture" of plaintiffs' interests.

Defendants contend that the "contract" for at-

torney's compensation is a deed, and made Donohoe

and Smith co-o\\aiers of the legal title, insomuch as

it uses this language

:

"and said parties of the first part hereby give

and grant unto said parties of the second part,

their heirs, executors and assigns, the said un-

divided seven and one half one-hundredths in-

terest in and to the said above described mining

claims—To have and to hold the same unto the

said parties of the second part, their heirs, exec-

utors, administrators and assigns, forever."

I cannot agree wdth defendants' contention. A
casual reading of the instrument shows that it is a

contract for attorneys' services. The client agrees

that in consideration of said services "he tvill deed

to said attorneys," etc. Said interest is to he deeded

out of certain property and it is to be conveyed ^'' im-

mediately after the settlement of said litigation/'

Then follows the provision that in case the parties

of the first part "are unable to or refuse to execute

the deed" which they agreed to execute, the contract

shall have the effect of a deed. In the absence of
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such inability or refusal the instrument does not have

the effect of a deed—it is simply a contract for a

deed, the legal title still being in parties of the first

part in trust, as to 71/2 per cent interest, for parties

of the second part. [538]

No inability of refusal to deliver a deed is alleged

or was sho\\ai, but on the contrary Donohoe explains

v^hy no deed was demanded and also why the contract

was not put upon record.

Did the plaintiffs have with the defendants an oral

agreement by which the plaintiffs' assessment work

was to be performed by the defendants in considera-

tion of the plaintiffs "looking after the legal end,"

etc., as set forth in the pleadings ?

Smith and Donohoe swore positively that this was

the arrangement; Tjosevig just as firmly denied it.

There is in evidence a letter from Tjosevig to Dono-

hoe 's partner, of date December 19, 1914, when

Tjosevig was about to begin the process of "adver-

tising out," wherein he says:

''P. S.—Tell T. J. Donohoe that if he sees his

name in a bunch that I am going to advertise out

after the first of the year not to get alarmed but

say nothing about that as parties may not get

Avise, this will be in the Chitina Leader of course,

that would straighten things up a little better for

me." (Plaintiffs' Exhibit "L.")

The admonition for Donohoe "not to get alarmed"

was taken by the latter to mean this : "Donohoe must

not think that I am going back on our arrange-

ments," and he testified that he "acted on that letter

and disregarded the advertisement." Tjosevig
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testified that he meant by those words that he would

settle with Donohoe satisfactorily. Whatever was

his meaning and intention, it cannot be gainsaid that

the language used was well calculated to lull Dono-

hoe into a sense of security. Certainly in the face of

such circumstances it is hardly consonant with that

entire good faith with which the trustee is bound to

treat his cestui que trust, for that trustee to attempt

to reap advantage from a state of mind w^hich he had

inspired.

The claims were situated many miles from Valdez.

Donohoe and Smith's interest was a very small one.

Tjosevig was in possession of the claims, and he never

made any demand w^hatsoever upon either Donohoe

or Smith for their proportion of the assessment

[539] work, and the relation between them had

not then become strained.

The demeanor on the stand—the manner of testi-

fying—of Tjosevig, his evasions, his exaggerations,

his violent temper, his quarrels with his brother, and

his manifest ^'juggling," to the end that Halvorsen,

his brother in law, who seems not to be overbright,

might be made to bear the loss and he himself emerge

unscathed (see heading ''Halverson's Interest"

further on in this opinion) do not commend him very

highly.

The question as to the existence of this agreement

for the performance of the assessment work was sub-

mitted to a jury regularly empanelled and sworn, and

they, after hearing the evidence on that point,

answered the question in the affirmative ; and from a

consideration of the said evidence the Court also
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reaches the conchision reached by the jury.

Donohoe and Smith perfonned their part of this

agreement, and that being so there was not anything

due to Tjosevig for or on account of the assessment

work.

I think, too, that the Tjosevigs, being trustees for

Donohoe and Smith, could not legally forfeit to them-

selves the interest of their cestui que trustent. They

were bound to the exercise of the utmost good faith,

and the burden was on them to show such good faith.

They have not sustained that burden.

Lajdng aside, however, for the moment the ques-

tion as to whether or not a trustee can, under section

2324, E. S. U. S., forfeit the interests of his cestui

que, and conceding for the moment that no such

agreement about assessment work as Donohoe and

Smith testified to, existed, the Court is of opinion

that the proceedings looking to the forfeiture are

fatally defective, and that Donohoe and Smith's in-

terest was not legally forfeited, although they, Tjose-

vigs assumed to have forfeited it and got money from

Rowe and the other defendants on the assumption

that it had been forfeited. [540]

''This statute (sec. 2324, U. S. R. S.) is one of

forfeiture and should be strictly construed.
'

'

2 Lindley on Mines, sec. 646, p. 1622 (3d Ed.)

"And the burden is upon the party claiming

the forfeiture."

Ibid, page 1628.

(a) There are many claims involved in the notice

published, and some of these claims are said to com-
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prise the Tjosevig group (belonging to Christian

Tjosevig) but the others seem to be detached claims

(belonging to Eli Tjosevig), and yet in the notice

there is one aggregate sum of $150.00 said to be due

for that amount of work done on all said claims.

The amount of work done and the sum due on each

claim should have been stated.

"The omission to so state, and the omission to

state any facts which might excuse that nonstate-

ment is fatal.
'

'

Haynes v. Briscoe, 67 P. R. 156 (Colo.).

(b) It does not appear that Christian Tjosevig

was a co-owner of Dagny Marie or Carbonite Hill, or

that Eli Tjosevig w^as a co-owner in the Tjosevig

group, nor does it appear that the a/mount required

by law has been performed by any one
;
yet both sign

the notice, and state that Donohoe and Smith's in-

terest "will become the property of co-oivners tvJio

have made the required expenditure/' This is bad.

Pack V. Thompson, 223 Fed. 635.

(c) There is no evidence in this case that the

Chitna Leader, in which the notice of forfeiture was

published, is the newspaper published nearest the

claim. This is fatal.

2 Lindley on Mines, sec. 646, page 1627;

Haynes v. Briscoe, supra. [541]

QUITCLAIM.
The parties of the first part in the contract exe-

cuted a deed to Tjosevig-Kennecott Copper Com-

pany, in which the following words are used, to wit

:

"Do remise, release and forever quitclaim

* * * all of the right, title and interest of the
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said parties of the first pai't in and to the follow-

ing described mining property, to wit: * * *

Together with all the dips, spurs and angles, and
also all the metals, ores, gold and silver quartz

rock, copper and mineral earth therein; and all

the rights, privileges and franchises thereto ap-

pendant and appurtenant, or therewith usually

had and enjoyed; and also all and singular the

tenements, hereditaments and appurtenances

thereunto belonging or in any wise appertain-

ing, and the rents, issues and profits thereof ; and

also all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as

well in law as inequity, of the said parties of the

first part of, in or to the said premises, and

every part and parcel thereof, with the appurte-

nances ; to have and to hold all and singular the

said premises, together with the appurtenances

and privileges thereunto incident, mito the said

second party, its successors and assigns for-

ever."

The claims mentioned in the instrument just quoted

from are the follow^ing: Tjosevig Nos. 1 to 15 inclu-

sive, Nebraska, Norway, Charlotte, Dangy Marie,

Contact Lode, Carhonite Hill and Consolidated Pla-

cer Claim. (Norway and Norway 2 are names of

one claim—Tjosevig's testimony.)

It is claimed that this is only a quitclaim deed of

Tjosevig's right, title and interest, and is not a dis-

posal of Donohoe and Smith's interest.

Christian Tjosevig, his brother Nils Tjosevig, his

wife Eli Tjosevig, and Andrew Halverson, his wife's
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brother, were in possession of these claims and were

the record owners of the entire interests, although

as to 7I/2 per cent of the Tjosevig 's interest they held

the legal title as trustees for Donohoe and Smith,

who had not put on record their contract for a deed,

being deterred from so doing by representations of

Tjosevig, their trustee. (Testimony of Smith and

Donohoe.)

Christian Tjosevig seems to have been the author-

ized spokesman and negotiator for his brother, his

wife and his wife's brother. He negotiated a sale

of the property to a Mr. Rowe on [542] April 6,

1916. The option agreement in which these negotia-

tions merged was made after the purported forfeit-

ure and contemplates, by its terms, the formation by

Rowe of a corporation to take over and work these

claims. The option agreement also stipulated "as a

further consideration" for the ^^above mining

claims^' that certain moneys and stock are to be paid

into bank to the credit of Christian Tjosevig, and

certain other moneys to Mis Tjosevig, and Rowe and

his assignees are given the right "to enter upon the

said mining claims at any time after the execution,

of this instrument for the purpose of developing and

equipping the said property, and operating the same

as a going mine or mines, and to sell or dispose of

any ore so mined or milled." And the agreement

further provides that Rowe or his assignees is to

guarantee the performance of the annual assessment

work, and that in default thereof the agreement is at

an end, and "the claims above referred to shall re-
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vert to the parties of the fii^st part,"—i. e., the Tjose-

vigs and Halverson.

At the time of giving the option to Bowe, Christian

Tjosevig and wife evidently considered that they had

been successful in forfeiting, and that they were the

owners of all interests except what Nils Tjosevig

owned. They so represented to Rowe, and Rowe

says he "checked up the publication in the Chitna

Leader." In answer to the question "During all

your negotiations and conversations with Christian

Tjosevig what interest in said mining claims did he

propose or offer to convey" Rowe says, "all of it."

Rowe was a promoter, and it is hardly to be thought

that he would be buying fractional interests in a min-

ing enterprise which he was to lay before a corpora-

tion to be formed.

The option taken by Rowe was signed by Nils

Tjosevig and by defendants herein, and covers 48/48,

and it therefore reads "all our right, title and inter-

est (ivhich said interest includes the whole).
''^

(Plaintiffs' Exhibit "C" to Rowe's deposition.)

The option culminated in the agreement of January

6, [543] 1916 (Plaintiffs' Exhibit "D"), and,

Nils Tjosevig 's interest (probably because he has

"an agreement similar in most respects to this"—see

said agreement) not being involved, this agreement

provides for a deed of "all the right, title and inter-

est
'

' of parties of the first part, to wit : Christian

Tjosevig, Eli Tjosevig and Andrew Halverson.

Rowe testified that when it came to making a deed to

the corporation he demanded a warranty deed but

Mr. Medley (the attorney) advised that as Tjosevig
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only held these claims by compliance with the mining

laws of the United States he could only give a quit-

claim (Rowe's deposition), and so the deed, itself,

which is signed only by the defendants in this suit,

uses the language '* remise, release and quitclaim all

our right, title and interest"—evidently meaning

thereby our right (not Nils' right—Nils deals for his

own right). Oazzam testified that Tjosevig told him
that it was never his intention '*to do anything but

convey a clear title to us for the whole property,"

and that he would protect them against Donohoe and

Smith's claim, and all other claims. Why should

the grantors be willing to do this, if they really bar-

gained and sold and were paid for, only "our right,

title and interest" exclusive of the fractional inter-

ests which they represented that they had "adver-

tised out"? (Oazzam 's deposition.)

They evidently considered that they had been suc-

cessful in forfeiting the interests of all the small

owners, and that they owned the entire interest, ex-

cept Nils' interest.

Under the circumstances, then, it seems clear that

the claims themselves were intended to pass—the en-

tire interests, including all the interests which had

been "advertised out," and that it was in payment

for all such interests as well as for the record inter-

ests that the $3,000 paid under the original option

and the $117,000 paid under the contract was paid,

and that the words "all our interest" includes the

interest believed to have been acquired by the "ad-

vertising out," and that "remise, release [544]

and quitclaim" conveys the land itself; especially is
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this so when one considers the nature of the prop-

erty, to wit : Unpatented mining claims, the ultimate

title to which is in the United States, and in which

an interest is all that any one can have except the

United States.

"A conveyance of the right, title and interest

in lands is certainly sufficient to pass the land

itself if the party conveying has an estate

therein at the time of the conveyance."

Brown v. Jackson, 3 Wheaton (U. S.), *452.

Molle V. Sherwood, 148 U. S. 21.

**Prior to the passage of the statutes made for

the purpose of facilitating the manner of trans-

ferring lands, it was essential to the operation

of a deed of release that the grantee should have

some estate or interest in the land released ; but

many of the settled, distinguished and ceremoni-

ous forms peculiar to the ancient modes of trans-

ferring titles are abolished, and the policy of the

law now requires that we should look rather to

the intention of the parties than to the form in

which it is expressed. A deed of release and

quitclaim is as effectual for the purpose of trans-

ferring title to land as a deed of bargain and

sale."

4 Scam. (111.) *121.

"Such a deed is just as effectual for the pur-

pose of transferring real estate as a deed of bar-

gain and sale; and had there been no words in

the deed under considertion showing on inten-

tion on the part of the gi'antor not to convey the

land in question there can be no doubt that the
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plaintiff would have been entitled to recover.

* * * The intention of the parties is the

polar star by which courts are always to be

guided in the construction of contracts ; and can

there be any question that Walker did not in-

tend by his quitclaim deed to convey any land

which he did not then own or which might have

been conveyed to some one else when he has ex-

pressed that intention in the deed itself as

clearly as language could make it?"

Butterfield v. Smith, 11 111. *486.

Costigan v, on Mining Law, p. 499. [545]

WHAT INTERESTS WERE SOLD TO THE
COMPANY?

It is claimed by Tjosevig that the interests sold

and for which the money was paid were not alone the

2114/48 awarded to him by name in the decree, but

also a 1/10 joint interest of Brown and Lyons and

the 2/48 interest of Dgarf and Oarwood, and also

the 3/48 interest which the decree left undisposed

of; while the plaintiffs contend that Brown and

Lyons never had any interest, and that even if they

did have an interest they have not been properly

advertised out, and as to the 2/48 and 3/48, that

Tjosevig was at the time of the contract the real

owner of those interests, and that therefore they are

covered by the contract.

(a) As to Brown and Lyons : They are not men-

tioned in the decree as having any interest, and I can

find no specific and direct evidence that they ever

acquired a 1/10 interest; yet Brown and Lyons

appear to have been the attorneys for the brother,
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Nils Tjosevig, and it is possible that some interest

was acquired as compensation for services rendered

to him. The Tjosevigs assumed to advertise Brown
and Lyons out of a 1/10 interest in Tjosevig 1 to 15

inclusive, Norway No. 2, Nebraska and Charlotte,

and R'owe examined the forfeiture proceedings and,

according to his testimony, checked up Tjosevig 's

statement that he had advertised out all the smaller

interests. Apparently Rowe was satisfied that

Brown and Lyons did have a 1/10 interest in said

claims and that Tjosevig had advertised them out.

Rowe then entered into his contract by which claims

are to be deeded to him or his assigns. The money

was paid on the assumption that Brown and Lyons

did have a tenth interest, according to the advertise-

ment, and that Tjosevig had acquired that interest.

If Brown and Lyons did have a tenth interest and

had not been lawfully advertised out, the Tjosevigs

might be accountable for selling something which

they did not ovm. but certainly Smith and Donohoe

would not have any share in what was realized for

that tenth ; and if Brown and Lyons did not have any

interest, the fact that Tjosevig got some money for

their alleged interest would not entitle Smith and

Donohoe to [546] a share of what he got for it.

What was received on this account was for interests

for which Tjosevig could not be called to account by

plaintiffs if the sum so received can be definitely as-

certained and set apart from the sum received for

the trust property. If the sum so received cannot be

so ascertained and set apart, then it camiot be taken

into consideration at all. (See this opinion infra.)
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(b) As to the 2/48 interest of Dgarf and Gar-

wood: The decree awards them this interest, but

Donohoe testified that at the time of making the con-

tract Tjosevig told him that he owned a one-half of

this 2/48 by virtue of an arrangement made at or

about the time he "located Dgarf and Garwood in.'^

Such an arrangement is not unusual among locators.

If it had been made, Tjosevig 's half of this 2/48 is

subject to the contract. If it had not been made, but

if, notwithstanding, Tjosevig made such a statement

to Donohoe, he is estopped from now claiming to the

contrary. I believe from the evidence that the state-

ment was made. Presumably, then, the other half

or 1/48 was still owned by Dgarf and Garwood.

What has been said, then, about the Brown and

Lyons' interest applies with equal force to one-half

of the Dgarf and Garwood 2/48^—that is to say,

whether Tjosevig had or had not the right to dispose

of this 1/48, the fact remains that he did dispose of

it and that it was a component part of the property

for which he received the fund which is the bone of

contention here.

As to % of this 2/48, then, Tjosevig is accountable

to Donohoe and Smith; and as to the other half he

would not be accountable to them. However, what

has been said above as to the ascertainability of the

amount paid for the Brown and Lyons 1/10 is appli-

cable here.

(c) As to the 3/48 interest left by the decree un-

disposed of ; it appears that the owners of this inter-

est had once been Holman, Ekemo and Hazelet.

Smith, "for the purpose of showing that at that par-
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tinilar time" (time of making of the contract)

Tjosevig was really the ow^ler of this 3/48, testified

that Tjosevig, in the presence of Halverson, told him

that: [547]

'*He (Tjosevig) was the owner of these

3/48th—the Holman, Ekemo and Hazelet inter-

est ; that they had given this property to him but

he had never got a conveyance from them. He
also asked me in the presence of Halverson how
he could transfer these claims to himself, to get

the title where the ownership was, and I told

him he couldn 't convey them to himself, it would

look bad on the record; that he could convey

them, if he held proper powers of attorney, to

some third person, and then they could convey

to him and that would complete his record and

nobody probably could question it except those

three parties; but at all times Mr. Christian

Tjosevig claimed to be the owner of these 3/48

interests, the Holman, Hazelet and Ekemo.

Q. And it was on that consideration that you

signed the contract?

A. Certainly. We were anxious to know

what property he owned and claimed.

iQ. And you performed services pursuant to

that understanding 1 A. Absolutely."

Such also substantially is the testimony of Dono-

hoe. On cross-examination Tjosevig says that Hol-

man, Ekemo and Hazelet told him that he might

have their interests, but he cannot recall the date

w^hen they so told him.
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On the first of July, 1911, Tjosevig, as attorney in

fact for Holman, Ekemo and Hazelet, did convey

this fractional interest to Halverson for a considera-

tion of one dollar. This deed was put on record by

Christian Tjosevig himseli on July 11, 1911; and yet

on September 1, 1912, when the witness O'Connor

asked him who was interested in the claims besides

himself, he said he had "a one-half interest and also

gave the name of a man, Garwood, Gus Dgarf,

Andy Holman and his brother Nils. He said he had

a power of attorney from both Holman and Garwood
which gave him a controlling interest in the prop-

erty." (O'Connor's deposition). It will be noted

that he said nothing about Halverson having any in-

terest. This is inconsistent with the idea that by the

deed dated July 1, 1911, he had in good faith con-

veyed the Holman, Ekemo and Hazelet interests to

Halverson. O'Connor said that his recollection ''is

very distinct because it was necessary in the prepa-

ration of the option to know just what the interests

of each of the parties were." [548]

The claim of ownership in Halverson of this 3/48

interest is not made in the answer filed herein

on March 13, 1917, to the original complaint. That

answer was a joint answer of Tjosevig and Halverson.

The claim that Halverson had any interest in this

3/48 is not made at all until the coming in of the

separate answers of Tjosevig and Halverson, which

answers were made to an amended and supplemental

complaint filed on the eve of the trial, on the 20th

day of February, 1918; which amended and supple-

mental complaint had become necessary by after ac-



T. J. Donohoe and Edmund Smith. 645

quired information as to the fund and stock, but

which had made no new allegations affecting the

basis of the suit.

The wording of the contract would seem to indi-

cate that there are interests belonging to the parties

of the first part which will not be involved in the de-

cree, for the 7I/2 per cent is *'to be deeded from what-

ever remaining interest said first parties may have

in all of said mining claims after the case has been

decided."

If this wording does not indicate that, then it is

hard to understand why the contract did not provide

simply that the 7% per cent was to come out of what

should be awarded to the parties of the first part by

the decree. It would have been so easy and natural

to stipulate for a "7^/2 per cent interest in what was

awarded. '

'

I am satisfied from the evidence that at the time

of entering into the contract Christian Tjosevig was

the real owner of the Holman, Ekemo and Hazelet

interests, and that Halverson knew it. I am satis-

fied that the deed signed ''Andrew Holman, John

Ekemo, G. C. Hazelet, by Christian Tjosevig, attor-

ney in fact for above names," to Andrew Halverson,

was a deed executed in pursuance of a plan to enable

Christian Tjosevig to get the legal title to the 3/48

into himself without the record disclosing a fact

which would look bad on its face (to wit: a convey-

ance from Tjosevig, attorney in fact, to Tjosevig)
;

that Halverson paid no consideration, that the use

of his name was simply as a convenience— [549]
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a mere subterfuge, and that he held the legal title as

trustee for Tjosevig.

As to the liability of defendants to account for the

sale of this 3/48 interest, I hold with plaintiffs, for

by the contract Donohoe and Smith's 7% per cent

interest is to attach to "whatever remaining interest

said first parties may have in all of said mining

claims, after (when) said case has been decided,

* * * and said interest (to be) deeded shall be

seven and one-half one-hundredths of the total in-

terest so remaining to said first parties^ whether each

of said claims are involved in said litigation or not,"

and therefore the claims and interests concerning

which the trust relation existed is that real interest

which existed at the time of the decree in such of

those claims as are mentioned in the contract.

WHAT CLAIMS WERE SOLD?
At the end of the litigation, then, Mrs. Tjosevig

owned the whole interest in Dagny Marie and Tjose-

vig owned 25%/48 interest in the other claims men-

tioned in the decree—^being his original '211/^/48 plus

the 3/48 not mentioned in the decree, plus one-half

of the 2/48 of Dgarf and Garwood's interest.

The Dagny Marie and this 251/2/48, plus the 1/10

interest of Brown and Lyons and plus the 1/48 still

remaining in Dgarf and Garwood, of the claims

mentioned in the contract, and plus certain other

claims not mentioned in the contract, were sold by

the plaintiffs to the Tjosevig-Kennecott Copper

Mining Company.

What were those ''other claims," and how, if at



T. J. Donohoe and Edmund Smith. 647

all, did they affect the amount received for the

whole 1

Those "other claims" were Carbonite Hill, Con-

tact Lode and Consolidated Placer.

(1) Carbonite Hill. This claim seems to he a

waif—there is little or no testimony concerning it

—

it is mentioned by Seagraves in his deposition (page

47), where he says that what [550] ore he saw on

the Carbonite Hill was slide rock from the Nebraska

—perhaps it was a mere convenience location—evi-

dently it is of no consequence or value, for when

Tjosevig is asked by his attorney the direct question,

"What claims did you convey which are not in the

contract," he mentions only two, to wdt: Contact

Lode and Consolidated Placer. He is twice asked

that question and each time he makes the same reply.

In the Answer it is not alleged to be one of "the

other claims." It is manifest that this claim did not

affect the price that was paid or was to be paid.

(2) The Contact Lode. Seagraves—a mining

engineer of 20! years ' experience, for 5 years of which

time he was superintendent of the famous Kenne-

cott mine, and who at the time of testifying was the

consulting engineer of the Tjosevig-Kemiecott Com-

pany, which bought the claims involved in this suit

—

testifies that he made a complete examination for the

company with a view of directing their operations in

the development of the property, and that "I con-

sider the Contact Lode of absolutely no value." He

appears to be an eminently qualified, careful,

thoughtful and conservative witness. He was not

shaken on cross-examination, and he is not interested
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in the result of this suit. No other witness testified

as to the value of this claim except Halverson and

Tjosevig, both of whom are vitally interested.

Tjosevig, in his sworn answer to the amended and

supplemental complaint, alleges that this claim '*is

of great value and is worth more than all the other

claims together '

'
; but when he testified on the stand

he was a little more conservative, saying only, ''I

consider it one of the best claims." The Court

thinks Seagraves is the better qualified to know and

is more worthy of belief, and finds that the Contract

Lode is of absolutely no value and did not contribute

one penny to the sum total for which the claims were

sold. [551]

(3) The Consolidated Placer. This is 8 placer

claims' lying partly on the low ground and partly on

the hills,— (the lode claims are on the mountain

side). The evidence as to their value is found in

the depositions of Seagraves, Hancock and Barrett,

and in the testimony of Tjosevig.

The witness Seagraves testified that the value of

the Consolidated Placer depends entirely on the

future development of the other claims—at present

he considers it of no value—merely as a convenience

—no value for its mineral contents—thinks it would

not add anything to the price of the other claims.

On cross-examination he says that ''if the property

is developed and becomes a mine it might be useful."

F. A. Hancock, a witness for the defendants, after

having sho^vn qualifications, testified that "these

associated placer claims should be a part and parcel

of the quartz claims or copper claims—my conten-
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tion would be that you would take the placer ground

and incorporate it with the others and allow for that

part of the placer claims which it was necessary to

have, an equal pro rata value to the copper claims

—

and this would depend altogether on the scope of

your operations," and on cross-examination, *Hhe

part which would be of value would be the level

ground, a safe distance from the edge of the moun-

tain."

J. E. Barrett, a witness for the defendants' testi-

fied that the placer claims, being on the level and

suitable for millsites, terminals, etc., ''would be valu-

able for the working of that mine," and that "the

chances are if you wanted to operate the mine with

the placer claims in the possession of other parties

you would have to negotiate by perhaps purchase

from the other parties for the terminal to work your

ground," and "if you could not purchase you are

kind of up against it," and he hazards an opinion

that the placer claims "would have a pro rata value

with the quartz claims above, but "there is no abso-

lutely certain way of determining the relative

value." [552]

A millsite is limited by law to 5 acres of noncon-

tiguous mineral ground, and 160 acres for terminals,

bunkhouses' etc., seems excessive. The Court has no

doubt that some of this placer ground contributes

something to the value of the quartz claims, and no

doubt that without the quartz claims the placer

ground is absolutely valueless ; but how much of the

placer ground is necessary is not clear, and how

much of an addition in value that necessary part,
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whatever it is, makes, is ''one of those things no man
can find out," because according to all the witnesses

the value depends upon a number of contingencies

which may or may not eventuate.

Nor can it be safely predicated that the trust

property by being combined with nontrust property

has not conferred a greater benefit on the nontrust

property than the combination has conferred upon

the trust property.

The trustees held the trust property in their own

hands—^they made this combination of trust and

nontrust projDerty—they sold it all for a lump sum,

—

they might have segregated it. The burden is on

them to show conclusively how much they got for

each kind of property, and if they have not sustained

that burden, they must bear the consequences,

—

and those consequences are that the whole mass of

the fund will be aw^arded to the beneficiary.

"Where a trustee so mingles the trust fund

or property with his owai or so invests it in prop-

erty together with his own, that the trust fund

or property cannot be separated or the amount

of each ascertained, the whole mixed fund or

property becomes subject to the trust except so

far as the trustee may be able to distinguish or

separate his own fund or property, the burden

of making such distinction or separation being

on the trustee ; and this rule applies so long as

any portion of the fund or property in which

the trust fund or property can be traced re-

mains. '

'

39 Cyc, page 538, c, and cases cited.
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I think, therefore, that the value of these placer

claims (undetermined and undeterminable as it is),

cannot be considered as reducing the trust fund, nor

can the Contact Lode nor the Carbonite Hill have

any such effect; nor should any deduction [553]

be made on account of the Brown and Lyons' 1/10

or the Dgarf and Garwood 1/48, for this reason* to

wit:

If BrowTi and Lyons and Dgarf and Garwood had

any interest at all, it was an interest in those claims

only in which the advertisement purports that they

have an interest, viz. : Tjosevig 1 to 15 inclusive,

Norway No. 2, Nebraska and Charlotte. These in-

terests became the individual—i. e., nontrust im-

pressed property of Tjosevig. He, with the knowl-

edge and consent of Eli Tjosevig and Halverson

(paragraph 10 amended and supplemental com-

plaint—undenied) combines his individual interest

in some claims with trust impressed interests in said

claims, and with other claims which are his individ-

ual property ,and with still other property in which

he has absolutely no interest (i. e., Dagny Marie),

and sells the combination for $120,000, and fails to

sustain the burden of showing how much he got for

each kind of property sold. (Cyc. 39, supra.)

The case stands, therefore, as if the price paid was

paid entirely for the claims which are impressed

with the trust. Donohoe and Smith are entitled to

7ii/2 per cent of the whole amount paid, to wit: the

$3,000 which had been forfeited under the option of

April 6, 1916, and $117,000 received from the Tjose-

vig-Kennecott Copper Mining Company.
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It is not necessary, then, or pertinent to determine

whether or not plaintiffs' 7I/2 per cent is to be taken

out of only those claims mentioned in the contract

or is to come out of the Tjosevig group of claims,

whatever the claims are which comprise that group.

THE STOCK.
In addition to the cash received for the transfer

of these claims* 125,000 shares of stock of the par

value of one dollar per share were to be delivered.

Plaintiffs claim that this stock was worth par at one

time and that it is now worth nothing—that had

Tjosevig delivered to them their share of the stock,

to wit: [554] 9375 shares, when, as they allege, he

should have done so, they could have sold it for one

dollar a share, and that on account of Tjosevig 's de-

linquency in this regard they have been damaged in

the sum of $9,375.00, and they ask the Court to ad-

judge that amount in damages, payable out of the

trust fund.

Plaintiffs are not suing to recover the value of

their share of the trust property. They acquiesced

in the sale of the property on the terms and for the

price for which it w^as sold (paragraph 15, amended

and supplemental complaint). In this suit they are

entitled to recover only their proportion of what the

trustee received. The sale in which they acquiesced

provided that 125,000 shares of stock were to be de-

livered to Tjosevig June 1' 1918. The purchaser re-

fused and still refuses to deliver the stock on account

of the fact that litigation has arisen—not only this

suit, but others. (Answer and reply, and Gazzam's
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testimony.) It does not appear that this failure to

deliver was the fault of Tjosevig.

The Court can therefore make no decree as to the

125,000 shares of stock except to declare the owner-

ship of 7'i/2 per cent thereof to be in Donohoe and

Smith, and to enjoin Tjosevig from transferring or

in any manner encumbering that amount.

HALVERSON'S INTEREST.
It will be noted that the injunction as extended

by the order of December 30, 1916, forbade the Bank

of Cordova to pay out any part of the moneys then

in its hands on account of the sale of these claims or

"that may have come into its hands since the date

of said order or that may come into its hands in the

future * * * as part of the purchase price of

said mining claims"; and further that on the 13th

day of March, 1917, said defendants filed their joint

answer in which no claim was made that Halverson

had any separate interest in said claims or any spe-

cific share of said funds, and that on same day they

presented a motion* supported by the affidavit of

Tjosevig, stating that under said [555] injunc-

tional orders the sum of $117,000 had been tied up

and that "it now appears that the gross sum of

$12,000 is entirely adequate fully to cover the total

amount which plaintiffs can recover imder the plead-

ings herein construed in the most favorable light to

the plaintiffs," and asking the Court to so modify

the injunction as to release to them the surplus; that

thereupon the Court, deeming that, under the plead-

ings' the sum of $17,000 was amply sufficient to cover

plaintiffs' supposed claim, interest and costs,
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ordered all but that amount released from the in-

junction and that was done; that on the 16th day of

February, 1918, the Tjosevigs and Halverson filed

separate answers to the amended complaint, in

which for the first time the claim is made that Hal-

verson was the owner of the 3/48 interest, and that

it had been agreed by said defendants that he should

have $20,000 for that interest out of the money to be

received ($117,000), and that he ''has been paid

$3,000, and the other $17,000 now tied up is his

money. '

'

Both on direct examination and cross-examina-

tion Halverson testified that this $20,000 was to be

paid to him on account of the work he had done help-

ing Chris Tjosevig and for his interest in the claims,

and yet when he is called by his attorney in redirect

examination he says, "no, it is only for his claims";

and later on in the recross-examination he testified

"that was supposed to be my interest in the prop-

erty and what I had been doing and helping him

—

that is my interest in the whole thing '

'
; and then to

questions propounded by the Court he said :
" I think

the way I had been working in there—helping vdth

money and helping the way I did, I thought it was

w^orth $20,000, and I agreed with my brother-in-law

and my sister I was to have that much." "Q. How
much was to be for your interest in the claims and

how much for your work? A. That wasn't talked

at all. * * * Q. What did you say to Mr.

Tjosevig when you found that he was taking the

$97,000 that had been released and leaving you with

[5551/2] the $17,000 that had been tied up? A.
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Well- I will tell you—he was a family man and I

was single, and he had that much money and I

couldn't see hoAV they could hold it, and I thought

it was absolutely safe—that is the way I felt about

it * * * thought it w^as all right—I didn't

know—I didn't think I w^ould lose it—I didn't see

how I could, w^as the only thing I could see about

it." Tjosevig tells Halverson that for his labors

and the 3/48 interest he is to have % of the total

amount; nearly the whole, or Q/Q, is 'Hied up."

Tjosevig contrives to let the string slip, Halverson

actually helping; so that % is free, and he naively

persuades Halverson that the part from which the

string did not slip is his (Halverson 's).

If such an agreement was entered into it is a mat-

ter entirely between Tjosevig and Halverson—it

cannot affect Donohoe and Smith's interest in the

fund or what is left of it.

It has already been held that at the time of the

attorne3^s ' contract Halverson held no interest in the

claims sold. Besides, he kne^v, w^hen the contract

was made, that Donohoe and Smith contracted on

the representation by Tjosevig that he was himself

the ow^ner of that 3/48—^he kept silent then—he is

therefore estopped from claiming that interest.

And too, he joins with Tjosevig in asking that the

sum tied up by the injunction be reduced to the

smaller amount. The reduction w^as made on his

and Tjosevig 's representation. To allow this agree-

ment if any such there was, to affect Donohoe and

Smith's interest, would be on a parity with allowing

one who has come into possession of a sum of money
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derived from a sale by him of his individual prop-

erty and of property held in trust (combined) to

spend all of it except enough to cover the value of

the trust property, and then to say that the part

spent was trust money and the part unexpended was

nontrust money. [556]

"Where a trustee who has mingled trust

funds with his own afterwards takes sums from

the whole common mass for his own use, it will

be presumed so long as such mass is larger than

the amount of the original trust funds that the

sums so taken were his own and not a part of

the trust funds."

39 Cyc, p. 539, d, and cases cited.

Halverson was not originally a trustee for Donohoe

and Smith as was Tjosevig, it is true, but he held

the legal title to 3/48 in trust for its real owner,

Tjosevig, and as he knew that Tjosevig had con-

tracted to give Donohoe and Smith ly^ per cent

thereof, he is in no position to claim that $17,000 for

himself, especially after joining with the Tjosevigs

in the application to reduce the amount held under

the injunction, and agreeing with Tjosevig, as he

says he did agree.

But while I am satisfied that Halverson did not

own that 3/48, and is estopped from claiming it, so

far as the rights and equities between him and Dono-

hoe and Smith are concerned, yet he filed his sepa-

rate answer claiming it and according to the plead-

ings of Tjosevig (answer to amended complaint)

and the testimony of Tjosevig he is certainly en-
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titled to it as against the Tjosevigs. Tjosevig seems

willing that he should have it.

I think, therefore, that all that portion of the fund

in excess of the amount awarded to Donohoe and

Smith, interest and costs, should be turned over to

Andrew Halverson.

The Cordova Bank will be ordered to deposit the

sum ($17,000 and whatever interest it has earned)

in the Registry of the Court, to be disposed of as in-

dicated.

Let findings and decree in accord herewith be sub-

mitted for signature.

Filed in the District Court, District of Alaska,

First Division. Mar. 6, 1918. J. W. Bell, Clerk.

C. Z. Denny, Deputy. [557]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, TJOSEVIG-KENNECOTT COP-

PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Cor-

poration, and THE SCANDINAVIAN
AMERICAN BANK- a Corporation,

Defendants.
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Defendants' Objections to Findings.

The Court having filed its opinion in the above-en-

titled cause and tentatively recommended certain

findings of facts and conclusions of law, the defend-

ants, through their attorney, John Rustgard, make
and file the following objections :

I.

Defendants object to the Court finding as a fact

that Christian Tjosevig at the time he entered into

the contract of January 12, 1911, with Donohoe and
Smith, was the owner of the 3/48ths interest stand-

ing in the name of Holman, Ekemo and Hazelet, for

the reason that no binding agreement had been made
by said parties to convey their aforementioned inter-

est to Tjosevig or either of the defendants, and that

whatever agreement, if any had been made, was oral

and not enforceable, and that said interest subse-

quent to the making of said contract of January 12,

1911, was conveyed for a valuable consideration to

Andrew Halverson. That for this reason, plaintiffs

are entitled to no interest in the said Holman, Ekemo
and Hazelet interests.

II.

Defendants object to the Court finding as a fact

that the defendants Christian Tjosevig, Eli Tjosevig

and Andrew Halverson agreed to perform the assess-

ment work for plaintiffs on the claims in [588J

question, as alleged in plaintiffs ' complaint

:

(a) Because the evidence is insufficient to support

such a finding.
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(b) If such a r-ontract was made it was void and

illegal.

(c) There is nothing to show that the alleged

power of attorney held by Christian Tjosevig ex-

tended to his right to bind Eli Tjosevig on such an

agreement.

III.

The defendants ob.ject to the Court finding as a

fact that defendants herein conveyed to George F.

Rowe and the Tjosevig-Kennecott Copper Company,

or either of them, plaintiffs' right, title and interest

in any of the mining claims in question, for the rea-

son-

—

(a) That it appears conclusively from the evi-

dence that the conveyance made to George F. Rowe

and the Tjosevig-Kennecott Copper Company was

made by a deed of remise and release which pur

ported to convey no particular or specific moiety but

simpty undertook to "remise, release and quitclaim

all the interests of parties of the first part (these de-

fendants)," and no more.

(b) It appears from the evidence that the de-

fendant Tjosevig undertook to forfeit the interest of

these plaintiffs in the claims under the contract of

January 12, 1911, by advertising them out, pursuant

to statute, which attempt is an evidence that they re-

fused to make a conveyance pursuant to said con-

tract, and that said contract by reason of said fact

became itself a conveyance of interest therein de-

scribed.

(c) It appears from the evidence that George F.

Rowe and Tjosevig-Kennecott Copper Company
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well knew that these plaintiffs claimed an interest in

the mining claims in question subject to whatever

rights these defendants acquired by said attempted

forfeiture; that the proof of the publication of the

forfeiture notice had been duly recorded and that

said George F. Rowe and Tjosevig-Kennecott Cop-

per Company well knew that these defendants

claimed no rights to the interest claimed by plaintiffs

except such right as they might have acquired

[559] by the said forfeiture notice, and that if

plaintiffs had an interest in said claims it was not

convej^ed by the aforementioned quitclaim deed but

said interest is still held and owned by plaintiffs.

(d) The evidence shows that defendants did not

undertake to act as trustees for plaintiffs but openly

acted adversely to any claims made by plaintiffs.

IV.

Defendants object to the Court finding as a fact

that defendants did not do on the claims in question

annually all the work necessary to hold the same, but

that the evidence shows they did such work, includ-

ing the work that should have been done by plaintiffs.

V.

The defendants object to the Court finding as a

fact that defendants conveyed to George F. Rowe

and Tjosevig-Kennecott Copper Company any inter-

est of plaintiffs for the reasons above stated, and

further object to the Court finding that the considera-

tion paid to defendants for said conveyance was

$120,000 in cash and 120,000 shares of the capital

stock of the Tjosevig-Kennecott Copper Company for

the reason that only $117,000 cash was paid to these
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defendants, and that the same was paid for their in-

terest, whatever that interest might be.

VI.

The defendants object to the Court finding as a

fact that the $3,000 paid upon the option given in

April, 1916, w^as in payment of any of the mining

claims in question, it appearing from the evidence

that said $3,000 was given upon an option which was

subsequently forfeited, and said $3,000 constituted no

part of the purchase price; and moreover plaintiffs

were in no way interested in said transaction, it be-

ing simply a speculation indulged in by defendants

and George F. Rowe, and not otherwise.

VII.

If the Court finds as a fact that the deed of June

6, 1916, executed by defendants and Nils Tjosevig to

George F. Rowe and [560] Tjosevig-Kennecott Cop-

per Company conveyed all the interests which these

defendants thought that they had in the property,

then and in that case the consideration of $117,000

cash and 125,000 shares of stock must be considered

as having been paid for the 21i/>/48ths interest orig-

inally held by defendants plus the 3/48ths interest

originally held by Ekemo, Holman and Hazelet plus

the 2/48ths interest held by Djarf and Garwood plus

certain interests held by Lyons and Brown, and that

therefore plaintiffs, if entitled to anything, w^ould be

entitled to 71/2 per cent of that portion of the pur-

chase price represented by their original interests, and

no more, notwithstanding the fact that this Court

in its opinion has fallen into the error of holding that

plaintiffs are entitled to not only 7i/> per cent of the
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interests which defendants and plaintiffs actually

owned, but also 7VL> per cent of what was paid for that

interest which they did not own, but which defend-

ants may have thought they themselves owned.

VIII.

Defendants object to the Court as a fact that

Christian Tjosevig acted as attorney in fact for Eli

Tjosevig and Andrew Halverson in all matters per-

taining to the transaction, as there is no evidence to

show that Christian Tjosevig had a power of attorney

to do any more than execute a deed as attorney for

Eli Tjosevig.

IX.

That it now appears from the records before this

Court that Holman, Djarf, Garwood, Brown, and

Lyons claim to have been the owners of various in-

terests in said mining claims here in question, and

claim that their alleged interests were unlaw^fully by

the aforementioned quitclaim deed conveyed to

Tjosevig-Kennecott Copper Company, and claim that

by acquiesence in the transaction in question Hol-

man, Garwood and Djarf have become entitled to

[561] some $29,000 of the money received by these

for their interests in said mining claims, to wit, the

sum of $117,000 and the stock in question, and an ac-

tion is now pending in the Third Division for the

Territory of Alaska to recover said sum from these

defendants as appears from the complaint in inter-

vention filed herein by Holman, Djarf and Garwood.

X.

Defendants object to the Court finding as a con-

clusion of law that the deed executed by defendants
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to George F. Rowe and Tjosevig-Kennecott Copper

Company on June 6, 1916, remised, released or quit-

claimed any more than the interest defendants

actually owned.

XL
Defendants object to the Court finding as a con-

clusion of law that plaintiffs are entitled to any part

or portion of the $3,000 received by defendants under

their option of the 9th of April, 1916.

JOHN RUSTGART,
Attorney for Defendants.

Filed in the District Court, District of Alaska,

First Division. Apr. 21, 1919. J. W. Bell, Clerk.

[562]

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 853-Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, TJOSEVIG-KENNECOT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and THE SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.

Defendants' Request for Findings of Facts.

Defendants herein request the Court to find as a

fact:
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I.

That defendants Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen, made no other conveyance or

transfer of any of the mining claims described in

plaintiff's complaint and in which plaintiffs claim an

interest, except such transfer and conveyance as is

made by the agreement and deed dated June 6, 1916,

and set out in the second affirmative defense con-

tained in the answer of defendants Christian Tjose-

vig and Eli Tjosevig, to plaintiffs' amended and sup-

plemental complaints.

II.

That defendants Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen made no conveyance or trans-

fer of any interest in the mining claims set out in

plaintiffs ' complaint and in which the latter claim an

interest except that the aforementioned defendants

remised, released and forever quitclaimed to

Tjosevig-Kennecot Copper Company all the right,

title and interest of the said Christian Tjosevig, Eli

Tjosevig and Andrew Halvorsen, to said mining

claims, and no more. [563]

III.

That the above-named defendants Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen, at no time

sold, assigned or conveyed to Tjosevig-Kennecot

Copper Company or anyone else any interest belong-

ing to plaintiffs in the mining claims described in

plaintiffs' complaint.

IV.

That at the time the above-named defendants.

Christian Tjosevig, Eli Tjosevig and Andrew Hal-
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vorsen executed the agreement and deed dated June

6, 1916, George F. Rowe and Tjosevig-Kennecot Cop-

per Company knew that plaintiffs' herein claimed

an interest in the mining claims described in

plaintiffs' complaint and that the defendants last

above-mentioned claimed no other right to said in-

terest claimed by plaintiffs except such rights as they

might have acquired under and pursuant to an at-

tempt at forfeiting the interests of said plaintiffs for

want of assessment work.

V.

That the $3,000 paid to the aforementioned de-

fendant under and pursuant to the option executed

by them during the month of April, 1916, to George

F. Rowe, was forfeited and the said option was for-

feited and plaintiffs have no interest in either the op-

tion or the deposit made thereon.

VI.

That plaintiffs are still the o^Tiers of whatever in-

terest they ever had in and to the mining claims set

out in plaintiffs' complaint, and that said interest has

never been transferred by these defendants.

JOHN RUSTGART,
Attorney for Defendants.

Filed in the District Court, District of Alaska,

First Division. April 22, 1919. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [564]

Filed in the District Court, District of Alaska,

First Division. May 8, 1919. J. W. Bell, Clerk.
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Ifi the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 853-Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHEISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and the SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.

Findings of Fact and Conclusions of Law. [565]

This cause came on regularly for trial on the 20th

day of February, 1916, upon the issues made by the

amended and supplemental complaint, the answers

thereto, and the replies to said answer. All parties

announced that they were ready for trial ; and the

Court having heard all the eviidence offered and ad-

mitted, together with argument of counsel, does make

from said evidence the following

FINDINGS OF FACT.
First. That each of the plaintiffs T. J. Donohoe

and Edmund Smith, on the 12th day of January,

1911, and for a long time prior thereto, and subse-

quent thereto, were practicing attorneys at law in

Valdez, Alaska. That the said plaintiff T. J. Dono-

hoe is a resident of the Territory of Alaska. That
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plaintiff Edmund Smith is now a resident of the

State of Washington,

Second. That the defendant, the First Bank of

Cordova, is a corporation duly incorporated under

the laws of the Territory of Alaska.

Third. That on and previous to the 12th day of

January, 1911, the defendants Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen Avere the owners

of certain interests in and to those certain lode min-

ing claims known as and called the Tjosevig Nos. 1

to 15 inclusive, Nebraska, Norway No. 2, Charlotte,

June No. 2 and Teddy ; all of said lode mining claims

being a contiguous group situated on Glacier Creek,

Hidden Creek and Trail Creek, tributaries of the

Kennecott River, then in the Valdez Recording pre-

cinct, and now in the Chitina Recording District,

Territory of Alaska ; and said defendants were also

the owners of those certain six mining claims situ-

ated near and adjacent to the above-mentioned min-

ing claims known and called Dagny Marie, Carbonite

Hill, Copper Glance, Sadie, Edna, Paula and New
York. That on the last-named date, there was pend-

ing in the District Court for the Territory of Alaska,

Third Division, a suit, being cause No. 403, wherein

Nils Tjosevig was plaintiff, and Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen, defendants

herein, were defendants, concerning the title to said

[566] several lode mining claims and interest

therein.

Fourth. That on said 12th day of January, 1911,

defendants, Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen employed these plaintiffs, and
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each of them as their attorneys at law, for the pur-

pose of representing them in said cause, and suit

then pending in the District Court for the Territory

of Alaska, Third Divsion, and entered into a written

contract with plaintiffs, which said contract is in

words and figures as follows, to wit

:

CONTRACT.
THIS CONTRACT AND AGREEMENT, made

and entered into this 12th day of January, 1911, by

and between Christian Tjosevig and Eli Tjosevig,

husband and mfe, and Andrew Halvorsen, all of

Valdez, Alaska, the parties of the first part, and Ed-

mund Smith and T. J. Donohoe, of the same place, the

parties of the second part, WITNESSETH:
That Whereas, the parties of the first part are the

same parties named as defendants in that certain

clause now pending in the District Court for the

Territory of Alaska, Third Division, wherein Nils

Tjosevig is plaintiff, which cause is number 403 and

that said second parties are attorneys at law, en-

gaged in the practice of the same at Valdez, Alaska;

and that said cause of action is in reference to certain

mining claims situated in the Territory of Alaska,

and described as follows, to wit:

The Tjosevig Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14 and 15 lode mining claims the "Nebraska,"

''Norway," "Charlotte," "June No. 2," and "Teddy
Lode" lode mining claims; all of said lode mining

claims being in one contiguous group situated on

Glacier Creek, Hidden Creek and Train Creek, trib-



T. J. Donohoe mid Edmund Smith. 669

utaries of the Kennecott River, Valdez Mining Dis-

trict, Territory of Alaska.

ALSO:
Those certain six (6) lode mining claims hereto-

fore described and originally located as **Tjosevig

No. 3," ^'Nebraska," "Tjosevig No. 14," ''Tjosevig

No. 12," "Teddy Lode" and ''Charlotte," but which

said six claims were afterwards relocated and re-

corded by said first parties and named as follows,

to wit :

'

'Dagny Marie, " " Copper Glance, " " Sadie,
'

'

"Edna," "Paula," and "New York."

Th.e location certificates of all of the said above

described mining claims being of record in the office

of the recorder at Valdez, Alaska, to which records

reference is hereby made for a further description

of said mining property. That all or part of said

mining claims are involved in said cause of action

Number 403.

NOW, THEREFORE, in consideration of the said

parties of the second part looking after said cause

and counselling and advising and assisting in the

same in the said District Court, or if same is sub-

mitted to arbitration and award, the said parties

[567] of the first part will, as full compensation for

such services by said parties of the second part, deed

to the said parties of the second part an undivided

seven and one-half one-hundredths (Ti/o 100) interest

in and to each and all of said above described mining

claims and mining property. The said interest so con-

veyed to be deed from whatever remaining interest

said first parties may have in all of the said mining

claims after the said cause has been decided, either by
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the Court, or by arbitration and award, or by agree-

ment of the parties, and said interest deeded shall be

seven and one-half one-hundredths of the total in-

terest so remaining to said parties whether each of

said claims are involved in said litigation or not.

The said seven and one-half one-hundredths un-

divided interest in and to each of said claims shall

be conveyed immediately after the settlement of the

said litigation as aforesaid, by a good and sufficient

quitclaim or mining deed, and in case the said par-

ties of the first part are unable to or refuse to exe-

cute said deed as above, then and in that case this

instrument shall be understood to be, and it is hereby

agreed to be a conveyance, and the said parties of

the first part hereby give and grant unto the said

parties of the second part, their heirs, executors, ad-

ministrators and assigns, the said undivided seven

and one-half one hundredths (T^/o 100) interest in

and to the said above described lode mining claims.

To have and to hold the same unto the said parties

of the second part, their heirs, executors, adminis-

trators, and assigns forever.

In consideration of the above agreements the said

parties of the second part hereby agree to and with

the said parties of the first part, to give their time

and attention to said cause, and to he the best of their

ability to aid, counsel, assist said parties of the first

part and to protect their interests, whether said

cause is tried in said District Court or by arbitration

and award, or settled by the parties interested.

IN WITNESS WHEREOF, the said parties hereto
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have hereunto set their hands and seals this 12th day

of January, 1911.

CHRISTIAN TJOSEVIG. [Seal]

ELI TJOSEVIG. [Seal]

ANDREW HALVORSEN. [Seal]

EDMUND SMITH. [Seal]

T. J. DONOHOE. [Seal]

In presence of:

F. C. WEBER.
CHAS. E. BUNNEL.

United States of America,

Territory of Alaska,—ss.

BE IT REMEMBERED that on this 12th day of

January, 1911, before me the undersigned, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, and Eli Tjosevig, Andrew Halvorsen, Ed-

mund Smith, and T. J, Donohoe, who are to me
known to be the same persons whose names are sub-

scribed to the within instrument, and they each

acknowledged to me that they signed and sealed the

same for the uses and purposes therein mentioned.

WITNESS my hand and official seal this 12th day

of January, 1911.

[Seal] F. C. WEBER,
Notary Public. [568]

Fifth. That said plaintiffs thereupon imme-

diately entered into the services of said defendants

as their attorneys at law, in said suit, and rendered

to said defendants their services in such capacity,

and did each and every thing required of them under

the terms and conditions of said contract, and fully
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and completely performed each and every thing re-

quired of them pursuant to the terms of said con-

tract, and appeared for defendants in said suit and

tried the same in the said District Court, as attor-

neys for said defendants. That thereafter, such

proceedings were had in said suit in said court, a de-

cree was, on the 6th day of April, 1911, duly made

and entered in said court, decreeing the said defend-

ant. Christian Tjosevig, to be the owner of an undi-

vided twenty-one and one-half forty-eighths interest

in and to the Tjosevig Nos. 1 to 15 inclusive, Char-

lotte, Teddy, Nebraska, and Norway No. 2 lode

claims, and the defendants, Eli Tjosevig, to be the

o\\Tier of the Dagny Marie and Carbonate Hill lode

claims ,except as to all portions thereof that may be in

conflict with or overlap the Tjosevig No. 3 and Neb-

raska Lode Mining Claims, and all of the New York

Lode Mining Claims, except such portions thereof as

may conflict with or overlap the said Charlotte and

Teddy Lode Mining Claims. And Nils Tjosevig was

decreed to be the owner of 211/2/48 in the said claim

Tjosevig Nos. 1 to 15 inclusive, Nebraska, Norway,

Charlotte and Teddy and G. M. Dgarf and Charles

Garwood were each decreed to be the owner of 1/48

interest in the said Tjosevig Nos. 1 to 15, inclusive,

Nebraska, Norway, Charlotte and Teddy mining

claims.

Sixth. That under and pursuant to the terms of

said contract, between these plaintiffs and the de-

fendants. Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, as hereinbefore set forth, these

plaintiffs, upon the entry of said decree became the
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owners of and entitled to a deed from said defend-

ants for an undivided seven and one-half per cent of

the interest of said defendants [569] in said

claims. That after the rendering of the decree

aforesaid the defendants Christian Tjosevig and Eli

Tjosevig were able to execute the deed referred to in

the above contract but on defendants Christian

Tjosevig and Eli Tjosevig 's request the plaintiff

agreed not to demand a deed and agreed that defend-

ants Christian Tjosevig and Eli Tjosevig should hold

the legal title to their, plaintiffs, interest in trust

for the plaintiffs. The defendants Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen agreed that

they would annually and until a sale of the said min-

ing claims was made do and perform all the assess-

ment work required by law^ for the proportionate

share and interest which w^as owned by the plaintiff

in said mining claims, and in consideration therefore

the plaintiffs then and there agreed with the said de-

fendants Christian Tjosevig and Eli Tjosevig that

they would use their best efforts in endeavoring to

secure a purchaser or purchasers for the said prop-

erty and that they when called upon would draw all

necessary papers, contracts, agreements and convey-

ances in connection therewith and that they would

counsel and advise the said defendants Christian

Tjosevig and Eli Tjosevig in all matters connected

with the interest said defendants Christian Tjosevig

and Eli Tjosevig had, as well as the interest said

plaintiffs had in the several lode mining claims and

pending the sale of the joint interest of plaintiffs

and defendants Christian Tjosevig and Eli Tjosevig
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in said property, it was agreed that the said defend-

ants, Christian Tjosevig and Eli Tjosevig should

continue to hold the legal title to the equitable inter-

est of these plaintiffs in said property in trust for

said plaintiffs. That the defendants Christian

Tjosevig and Eli Tjosevig and Andrew Halvorsen,

although they had agreed to do the assessment work
for these plaintiffs as above stated on or for the bene-

fit of the above referred to claims, wholly failed and

[570] neglected to do the annual assessment work

or to make the improvements annually required by

law on or for the benefit of the said mining claims

for the years 1911, 1912, 1913, 1914 and 1915. That

the plaintiffs have fully and completely comjjlied

with the said agreement and performed each and all

of the matters and things to be performed by them

under the said agreement, and no money was due de-

fendants Christian Tjosevig and Eli Tjosevig, or

either of them, for doing plaintiff's proportionate

share of the assessment work. All of which was

well known to the defendants Christian Tjosevig and

Eli Tjosevig when they published the forfeiture

notice and attempted to forfeit the plaintiffs' inter-

ests, as hereinafter referred to.

Seventh. That thereafter and during the month

of June, 1916, the said defendants. Christian Tjosevig

Eli Tjosevig and Andrew Halvorsen sold and con-

veyed all their interest, including the interest of these

plaintiffs, as aforesaid, to the defendant George

Francis Row^e and to the defendant, Tjosevig-Ken-

necott Copper Company, for and in consideration of

the sum of $117,000 in cash, and 125,000 shares of
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the capital stock of the defendants, the Tjosevig-

Kennecott Copper Company. The defendant Andrew
Halvorsen joined in said deed for the purpose of

conveying the legal title to the 3/48 interest owned
by the defendant Christian Tjosevig, the record title

to which was in said defendant Andrew Halvorsen,

which said title the said Andrew Halvorsen held as

trustee for the defendant Christian Tjosevig, and at

the said time the defendants Christian Tjosevig and

Eli Tjosevig delivered the possession of said mining

claims, each and all and every part thereof, to the

said Tjosevig-Kennecott Copper Company, and the

said Tjosevig-Kennecott Copper Company went into

the possession of said mining claims, and each and

every part thereof, and that the said defendants,

Christian Tjosevig and Eli Tjosevig wholly ignored

the rights of these plaintiffs, as aforesaid, in and to

each of said mining claims, and they refused to ac-

count or pay to these plaintiffs any part or portion

of said [571] purchase price of said lode mining

claims, notwithstanding the fact that said defend-

ants. Christian Tjosevig and Eli Tjosevig have re-

ceived in cash, the said sum of $117,000 and have due

them from the defendant Tjosevig-Kennecott Copper

Company 126,000 shares of the capital stock of the

said Tjosevig-Kennecott Copper Company of the par

value of $1.00 per share under the sale aforesaid for

the interest of said defendants Christian Tjose-

vig and Eli Tjosevig including the interest of these

plaintiifs as aforesaid. Said money has been paid

as aforesaid and $17,000 thereof and interest thereon

is now held bv the defendant the First Bank of Cor-
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dova on an injunction issued out of this court, in this

cause, which said capital stock, however, the said

Tjosevig-Kennecott Copper Company have refused

to issue to the said defendants Christian Tjosevig

and Eli Tjosevig and each of them, have failed,

neglected and refused to account to these plaintiffs,

or either of them, for the interest owned by these

plaintiffs in and to said mining claims or any part

thereof, and that demand has been repeatedly made

for the amount due these plaintiffs on account

thereof, which demand has at all times been refused

by said defendants.

Eighth. That the defendant George Francis

Rowe took the original option on the claims herein

referred to and paid defendant Christian Tjosevig

$3,000.00 thereon prior to July 6, 1916, and acted as

agent for the defendant Tjosevig-Kennecott Copper

Company, which took over said original option from

the defendant George Francis Rowe and purchased

the said mining claims and paid the full cash pur-

chase price of $117,000 to the defendants Christian

Tjosevig and Eli Tjosevig for their interest together

with the plaintiffs' interest, in payments begimiing

on or about September 5, 1916, and continuing until

January 18, 1917, when the final payment was made.

[572]

Xinth. That the defendant, the First Bank of

Cordova, acted as agent and trustee for said defend-

ants, Christian Tjosevig and Eli Tjosevig for the pur-

pose of receiving the payments to be made to the said

last-named defendants from the purchasers, under

the terms of said sale, and now has in its hands, the
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sum of $17,000 paid on said purchase price and in-

terest on said amount held pursuant to an order of

this court as a part of the proceeds of said sale.

Tenth. That during all of said time, and in all of

the transactions pertaining to the sale of said above

described mining claims, the said Christian Tjose-

vig acted as attorney in fact and as agent for the said

Eli Tjosevig and the said Andrew Halvorsen.

Eleventh. That plaintiffs have at all times ac-

quiesced in the sale of said property by claiming

their full and proper proportionate interest in and

to the consideration received by these defendants.

Christian Tjosevig and Eli Tjosevig, as the purchase

price of the interest of the said last-named defend-

ants and these plaintiffs.

Twelfth. That Christian Tjosevig and Eli Tjose-

vig were the holders of the legal title to the plaintiffs'

interest in the mining claims herein referred to and

were trustees for the plaintiffs and did not act in

good faith when they attempted to forfeit the inter-

est of the plaintiffs by publishing the notice of for-

feiture set forth in the answer of Christian Tjosevig

and Eli Tjosevig.

Thirteen. That the mining claims referred to in

the said forfeiture notice consisted of two noncontig-

uous groups, the first group of which consists of the

Tjosevig Nos. 1 to 15 inclusive, the Norway No. 2,

the Nebraska and Charlotte which were owned at the

time the forfeiture notice was published and when

the work was supposed to have been done by Nils

Tjosevig, Christian Tjosevig, Gus Dgarf, Charles

Garwood and these plaintiffs, as aforesaid and per-
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haps Bro\Mi and Lyons and the other group [573]

consisting of the Dagny Marie and Carbonate Hill

claims, which were owned at the time the forfeiture

notice was published and when the work was sup-

posed to have been done by Eli Tjosevig and these

plaintiffs. That Eli Tjosevig had no interest in the

first-mentioned group and Christian Tjosevig had no

interest in the last-mentioned group at the time said

notice was published or at the time the work was

claimed to have been done.

Fourteenth. That the notice of forfeiture in

which the two groups of claims referred to in the

above finding are set forth, owned as therein set

forth, does not give the amount of labor performed

or improvements made on or for the benefit of each

claim included in said groups or state any fact or

facts which might excuse such nonstatement nor was

any evidence introduced to show the amount of labor

performed or improvements made on or for the bene-

fit of each claim or any fact or facts explaining said

work or improvements.

Fifteenth. That the "Chitina Leader" was not

shown at the trial to be the newspaper published

nearest to the claims set forth in said notice.

Sixteenth. That the claim referred to as the Nor-

way and Norway No. 2 are one and the same claim,

w^hich is known by these two different names.

Sevententh. That Christian Tjosevig was the au-

thorized spokesman for his brother Nils Tjosevig

and for the defendants Eli Tjosevig and Andrew
Halvorsen in conducting the sale of the aforesaid



T. J. DonoJioe and Edmund Smith. 679

properties with the defendants Rowe and the Tjose-

vig-Kennecott Coj)per Company.

Eighteenth. That prior to the purchase of said

property and during the negotiation for said pur-

chase the defendant Christian Tjosevig represented

to the defendants Howe and the Tjosevig-Kennecott

Copper Company, the purchasers of the [574]

herein mentioned claims in which the plaintiffs

owned an interest as aforesaid, that he. Christian

Tjosevig, Eli Tjosevig, his wife, Andrew Halvorsen,

his brother-in-law% and Nils Tjosevig, his brother,

were the sole and only owners of the mining claims

referred to in the deed set forth in the answers

herein, including the claims in which the plaintiffs

own an interest and also the Contact Lode, and the

Associated Placer in w^hich the plaintiffs herein have

no interest. And that the defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen sold

and conveyed plaintiffs' interest in said claims to

said Row^e and the Tjosevig-Kennecott Copper Com-

pany, as well as their own interest.

Nineteenth. That Christian Tjosevig was the

owner of 3/48 interest in and to the Tjosevigs Nos. 1

to 15, inclusive, Nebraska, Norway, Charlotte and

Teddy, which interest was commonly known as the

Holdman, Eki'mo and Hazelet interest at the time

the contract dated the 12th day of January, 1911,

and hereinbefore set forth was made and entered

into, all of which was well known to defendant An-

drew Halvorsen, the legal title to which interest

the said Christian Tjosevig acting as attorney in fact

for Holdman, Ek^'mo and Hazelet conveyed to the
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defendant Andrew Halvorsen who has since and up

to the sale herein referred to held the same in trust

for said Christian Tjosevig and these plaintiffs.

Twentieth. That the plaintiffs at and prior to the

said sale and conveyance to the defendants Rowe
and Tjosevig-Kennecott Copper Company were the

beneficial ow^ners of lyo per cent of the interest of

the defendants in said mining claims, which said in-

terest the plaintiffs had owned ever since the time

of the rendering of the decree in the said case of Nils

Tjosevig vs. Cliristian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, that at the time of the making

[575] of the contract set forth herein and at the

time of the rendering of said above-mentioned de-

cree the defendant Christian Tjosevig owned in ad-

dition to the amount awarded him in the decree

the 3/48 interest of Holman, Ekmo and Hazelet

and 1/2 of Grus Dgarf 's 1/48 interest and i/o of Charles

Garwood's 1/48 interest; this in addition to the

amount awarded Christian Tjosevig in the decree

made him the owner of 25%/48 interest in the Tjose-

vigs Nos. 1 to 15, inclusive, Nebraska, Norway, Char-

lotte and Teddy, 7I/2 pei" cent of which interest so

belonging to Christian Tjosevig he held in trust

for these plaintiffs, at which time the defendant Eli

Tjosevig was the sole owner of the Bagny Marie

and Carbonate Hill claims, except that said owner-

ship included and was subject to the plaintiffs' in-

terest of said 71/2 per cent interest in the whole of

said Dagny Marie. That the defendant Christian

Tjosevig sold and conveyed to the defendants Rowe

and the Tjosevig-Kennecott Copper Company, Eli
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Tjosevig's said interest in the Dagny Marie and Car-

bonate Hill claims, which was the whole thereof

and which included the said 71/2 per cent of these

plaintiffs and Christian Tjosevig's said 251/2/48 in-

terest, which included the 7V2 per cent interest

therein of these plaintiffs, perhaps 1/10 interest

Brown and Lyons and 1/48 still owned by Dgarf

and Garwood, all of which last-mentioned interest

were in and to the Tjosevig Nos. 1 to 15, inclusive,

the Nebraska, Norway and Charlotte and the de-

fendants in addition to the claims above set forth

sold the Contact and Consolidated placer claims in

which the plaintiffs had no interest.

Twenty-first. That the Carbonate Hill lode claim

was a mere convenience location of no consequence or

value and did not affect the price that was paid

for the claims set forth in the deed from the defend-

ants Nils Tjosevig, Eli Tjosevig, Christian [576]

Tjosevig and Andrew Halvorsen to the defendant

Tjosevig-Kennecott Copper Company.

Twenty-second. That the Contact lode claim is of

absolutely no value as a mining claim and did not

affect the consideration or price paid for said group

of mining claims.

Twenty-third. That the Consolidated Placer, a

claim consisting of eight placer claims, is of no value

as a placer claim, that whatever value it has depends

upon the future development of the lode claims, at

some time a part of it may become valuable for mill-

site purposes. That it is impossible to determine

the amount of ground which will be needed for mill-

site purposes or the value of said ground. That the
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value of said Consolidated placer depends upon a

number of contingencies which may and may not

happen and is absolutely valueless when considered

apart from the quartz claims.

Twenty-fourth. That the defendant Christian

Tjosevig with the knowledge and consent of the de-

fendants Eli Tjosevig and Andrew Halvorsen will-

fully and intentionally mingled the trust property

with nontrust property in such a way as to make
it impossible to ascertain the relative value of each;

that it is not possible to predicate whether the trust

property by being combined with the nontrust prop-

erty has not conferred a greater benefit on the non-

trust property than the combination has conferred

upon the trust property. That the defendants Chris-

tian Tjosevig and Eli Tjosevig sold the trust prop-

erty in which the plaintiffs were interested to the

extent of 7% per cent of said defendants' interest

with nontrust property in which these plaintiffs

were not interested for a lump sum.

Twenty-fifth. That the interest of Brown and

Lyons if any was confined to an interest in the Tjose-

vigs Nos. 1 to 15, the Norway No. 2, Nebraska and

Charlotte lode mining claims and did not extend to

the other claims mentioned in the deed set forth in

the answer. [577]

Twenty-sixth. That it does not appear from the

evidence in this case that it was the fault of the de-

fendants Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen that the defendant the Tjosevig-

Kennecott Copper Company failed to deliver the

stock required to be delivered to the defendants
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Christian Tjosevig and Eli Tjosevig.

And from the foregoing the Court concludes:

FIRST. That the notice of forfeiture set forth in

the answer of the defendants Christian Tjosevig and

Eli Tjosevig is of no force and effect as far as these

plaintiffs are concerned and that the said defendants

did not thereby acquire the interest of these plain-

tiffs in the claims therein described.

SECOND. That the defendants, Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen sold and

conveyed the plaintiffs' interest under and by vir-

tue of the deed referred to in the answer, which deed

w^as from the defendants Christian Tjosevig, Eli

Tjosevig and Andrew Halvorsen and Nils Tjosevig

to the Tjosevig-Kennecott Copper Company, dated

June 6th, 1916. [578]

Third: That the plaintiff's are entitled to a decree

of this court adjudging that the $17,000 now in the

hands of the First Bank of Cordova is the remnant of

a trust fund of which the plaintiffs are entitled to a

sum equal to 7i/4 per cent of $117,000, and interest on

said 71/2 per cent of $117,000 from December 1, 1916,

to date, at 8 per cent per annmn ; and to an inter-

locutory order directing the said First Bank of Cor-

dova forthwith to pay into the registry of this court

out of said funds now in its hands the sum of

$12,000.00, to be held in the registry of this court and

disposed of in accordance with said decree; said de-

cree also to adjudge that the said plaintiffs are en-

titled to 71/2 per cent of the 125,000 shares of stock

of the Josevig-Kennecott Copper Company inuring

to the said Christian and Eli Tjosevig and Andrew
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Halvorscn for and on account of the sale of the min-

ing claims herein mentioned, commanding the said

Tjosevigs and Halvorsen forthwith to deliver to

plaintiffs the said Ti/o per cent of said stock if the

same shall have been received by them, and if not al-

ready received, then to deliver said amount of said

stock to the plaintiffs v^hen the same shall have been

received by them, and providing for costs and dis-

bursements.

Done in open court May 8, 1919.

ROBERT W. JENNINGS,
Judge. [579]

In the District Court for the District of Alaska,

Divsion No. One, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
JOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and the SCAN-
DINAVIAN AMERICAN BANK, a Corpora-

tion,

Defendants.

Decree.

This cause came on regularly for trial on the 20th

day of February, 1918, the parties being present in
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court in person and by counsel. Evidence and argu-

ment on behalf of said parties was duly heard, and

the cause duly submitted, and the Court took the

same under advisement, and by orders duly made
herein has retained jurisdiction until the present

term of court, when it duly made and filed herein its

findings of fact and conclusions of law.

Plaintiffs here now moving for a decree in accord-

ance with said findings and conclusions, it is by the

Court

ORDERED, ADJUDGED and DECREED, (1),

that of the $117,000 cash received by defendants

Christian and Eli Tjosevig and Andrew Halvorsen

as and for part consideration for the sale of those

certain mining claims set forth in the complaint

herein, 7i/^ per cent belongs of right to plaintiffs

Donohoe and Smith ; and that as to said proportion

of said $117,000 said Christian and Eli Tjosevig and

Andrew Halvorsen and the First Bank of Cordova

are, and always have been, trustees for said plain-

tiff and should have paid the same over to said

plaintiffs on or about December 1, 1916.

(2) That said plaintiffs are also the beneficial

owners of 7% pei' cent of the 125,000 shares of stock

in the Josevig-Kennecott Copper Company which

has already been, or is to be, received by said defend-

ants Tjosevig and Halvorsen as the remainder of the

consideration for the sale of said mining claims.

[580]

(3) That the sum of $12,000 which has been duly

and regularly ordered to be paid into the registry

of this court, and is now in said registry, in this
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cause, being part of the proceeds of said sale so re-

ceived by the said Tjosevigs and Halvorsen, is a trust

fund to which plaintiffs are entitled to this extent,

to wit: To the extent of $8,775 (being 7I/2 per cent

of $117,000), together with interest on the same at

8 per cent per annum from December 1, 1916, besides

such sum as will reimburse them for costs and dis-

bursements of this suit by them incurred and to be

taxed by the clerk.

(4) That the clerk of this court do pay over to

said plaintiffs out of the sum so, as aforesaid, in the

registry of this court the sum of $8,775.00, together

with interest, as aforesaid, and costs to be taxed by

him.

(5) That the said Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen be, and they are hereby

ordered and commanded to forthwith transfer and

deliver to plaintiffs 9,375 shares of the capital stock

of the said Josevig-Kennecott Copper Company if

the same have been issued to them, and if the same

have not been but shall hereafter be issued to them,

or to either of them, then that they make such trans-

fer and delivery to the plaintiffs upon the receipt

of said shares by them.

Defendants are allowed sixty days herefrom

within which to file proposed bill of exceptions, and

during said time execution hereof is stayed so far

as concerns payment by the clerk as aforesaid.

Done in open court this 10th day of May, 1919.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. P, page 67, 68.
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Filed in the District Court, District of Alaska,

First Division, May 10, 1919. J. W. Boll, Clerk.

By L. E. Spray, Deputy. [581]

In the District Court for the Territory of Alaska,

Division No. One, at Juneau.

No. 853—Valdez.

T. J. DONOHOE, and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, His

Wife, ANDREW HALVORSEN, GEORGE
F. ROWE, TJOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE FIRST
BANK OF CORDOVA, a Corporation, and

the SCANDINAVIAN AMERICAN BANK,
a Corporation,

Defendants

;

ANDREW HOLMAN, GUST DJARF and

CHARLES GARWOOD,
Intervenors.

Complaint in Intervention.

Come now the intervenors in the above-entitled

action, and by leave of Court file this their Complaint

in Intervention, and allege and show to the Court

:

I.

That this action was commenced on the day

of , 1917; that thereafter, and on the

day of , 1917, a Writ of Injunction was is-
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sued by this Court in this cause restraining and

enjoining defendants, Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, or any of them, during

the pendency of this action, from withdrawing any

of the fund or money then on deposit to their credit

or to the credit of any of them, in defendant, the

First Bank of Cordova, and said injunction further

restrained and enjoined defendant, the First Bank
of Cordova, during the pendency of this action, from

paying to said defendants. Christian Tjosevig, Eli

Tjosevig or AndreW' Halvorsen, or any of them, or

to the order of any of them, any money then in said

bank to the credit of said defendants. Christian Tjos-

evig, Eli Tjosevig or Andrew Halvorsen, or all or any

of them.

II.

That thereafter, and on or about the 23d day of

September, [582] 11918, interveners herein com-

menced an action in the District Court for the Terri-

tory of Alaska, Division No. Three, against defend-

ants. Christian Tjose\n.g, Eli Tjosevig, Andrew
Halvorsen and the First Bank of Cordova, which

action is No. 966 of the Docket of said District Court;

that thereafter, and on the 26th day of September,

1918, a Writ of Injunction was issued out of said

court in said action, restraining and enjoining said

defendants, Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen, and each of them during the pen-

dency of said action, from withdrawing any money

then on dept'sit to their credit, or to the credit of

any of them, in defendant the First Bank of Cor-

dova, and said injunction issued by said Court in
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said action as aforesaid further enjoined and re-

strained, during the pendency of said action, the

defendant, the First Bank of Cordova, from paying

to the said defendants, Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, or any of them or to the

order of any of them, any money then in said bank

to the credit of said Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen, or any of them; that said

Writ of Injunction was thereafter, and on the

day of , 1918, duly served on said defendant,

the First Bank of Cordova.

ni.

That said action. No. 966 of the Docket of said

District Court for the Third Division of the Terri-

tory of Alaska is still pending and undertermined;

that said Writ of Injunction issued in said action

and served upon defendant, the First Bank of Cor-

dova, as aforesaid, has never been dissolved and is

now in full force and effect.

IV.

That a copy of the Complaint in said action of in-

tervenors against deienants, Christian Tjosevig, Eli

Tjosevig and Andrew Halvorsen, and the First Bank
of Cordova, in said District Court for the Third

Division of the Territory of Alaska, is hereto at-

tached, [583] marked Exhibit "A" and made a

part of this complaint; that each and all of the alle-

gations of said complaint are true; that a copy of

said Writ of Injunction in said action is hereto at-

tached, marked Exhibit "B," and made a part of

this complaint.
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V.

That interveners are informed and believe, and

therefore allege that there was at the time of the

issuance of said Writ of Injunction in said action,

on deposit, in said defendant, the First Bank of Cor-

dova, to the credit of said defendants, Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, or

one or more of them, the sum of $17,000, and that

said sum is still on deposit in said bank to the credit

of said defendants, or one or more of them; that

the said sum of $17,000, so deposited in said defend-

ant, the First Bank of Cordova, is a portion of the

purchase price of the mining claims and property

described in said Exhibit '*A," and is held in said

defendant, the First Bank of Cordova, by said de-

fendants. Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen, or one or more of them, in trust for

intervenors.

VI.

That intervenors do not claim any portion of said

fund which is or may be necessary to satisfy what-

ever judgment, interest and costs may be recovered

by plaintiffs in this action against the defendants

herein, or any of them, but intervenors do claim to

be and are the owners of all of said fund except such

portion thereof as is or may be necessary to satisfy

w^hatever judgment plaintiffs herein may recover

against defendants herein or any of them in this

action.

VII.

That intervenors are informed and believe and

therefore allege that the defendants. Christian Tjos-
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evig, Eli Tjosevig and Andrew Halvorsen, and each

of them, are insolvent, and that unless [584] all

of said fund to the credit of said last-named defend-

ants in said defendant, the First Bank of Cordova,

except such portion thereof as may be necessary to

satisfy whatever judgment plaintiffs herein may re-

cover from the defendants herein, or any of them,

in this action, is held in said bank pending the deter-

mination of said action between these intervenors

and said defendants, Christian Tjosevig, Eli Tjose-

vig, Andrew Halvorsen, and the First Bank of Cor-

dova, or is held by the clerk of this court pending

said action, these intervenors will be unable to en-

force whatever judgment they may recover in said

action now pending in the Third Division of the Dis-

trict Court for the Territory of Alaska, wherein

these intervenors are plaintiffs and Christian Tjose-

vig, Eli Tjosevig, Andrew Halvorsen and the First

Bank of Cordova are defendants.

WHEREFORE: Intervenors pray that this Court

decree herein as follows

:

1. That only such portion of the money now on

deposit in defendant, the First Bank of Cordova,

to the credit of Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, or either or any of them, as may

be necessary to satisfy whatever judgment, inter-

est and costs the plaintiffs herein may recover of

and from the defendants herein, or any of them,

in this action, be ordered withdrawn from defend-

ant, the First Bank of Cordova, and that the balance

of said fund be left on deposit in said Bank and sub-

ject to the injunction issued in said cause No. 966 of
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the Docket of the District Court for the Territory of

Alaska, Third Division.

2. That in the event the Court decrees that all

of the money now in deposit in said defendant, the

First Bank of Cordova, to the credit of said defend-

ants, or either or any of them, be paid by the de-

fendant, the First Bank of Cordova, to the clerk of

this court, for the purpose of distribution, according

to the provisions of such decree, then and in that

event intervenors pray that this Court direct the

clerk of this court to hold all of said funds except

[585] such portion thereof as may be necessary to

satisfy v^hatever judgment the plaintiffs herein may
recover from the defendants herein or any of them

in this action pending the determination of the action

now pending in the District Court for the Territory

of Alaska, Division No. Three, wherein intervenors

are plaintiffs and Christian Tjosevig, Eli Tjosevig,

Andrew Halvorsen and the First Bank of Cordova

are defendants, so that said money may be applied

towards the satisfaction of whatever judgment inter-

venors may recover against said defendants, or any

of them, in said action.

3. That intervenors have judgment for their costs

herein against defendants, Christian Tjosevig, Eli

Tjosevig and Andrew^ Halvorsen, and for such other

and further relief as this Court may deem just and

equitable.

LYONS & RITCHIE and

LYONS & ORTON,
Attorneys for Intervenors.
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Exhibit^*A."

In the District Court for the Territory of Alaska,

Divison No. Three.

No. 966.

ANDREW HOLMAN, GUST DJARF and

CHARLES GARWOOD,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, His

Wife, ANDREW HALVERSON and THE
EIRST BANK OF CORDOVA,

Defendants.

COMPLAINT.
Come now the plaintiffs herein and for complaint

against the defendants and each of them allege

:

I.

That the defendants Christian Tjosevig and Eli

Tjosevig were at all times herein mentioned and now

are husband and wife.

II.

That the defendant, the First Bank of Cordova, is

a corporation duly organized and existing under the

laws of the Territory of Alaska.

III. [586]

That on or about the day of April, 1916, the

plaintiffs herein were the owners and entitled to the

possession of an undivided one-sixteenth (l/16th)

interest in and to those certain lode mining claims

known as and called: The Tjosevig, Nos. 1-15, in-



694 Christian Tjosevig et al. vs.

elusive, Nebraska, Norway, Charlotte, June No. 2,

and Teddy, all of said lode mining claims being con-

tiguously situated on Glacier Creek, Hidden Creek

and Trail Creek, tributaries of the Kennecott River

in the Chitina recording district. Territory of

Alaska, and plaintiffs herein, at said time v^ere the

owners of and entitled to the possession of an un-

di'vdded one-sixteenth (l/16th) interest in and to those

certain six (6) lode mining claims situated near and

adjacent to the hereinbefore described mining claims

and known as and called Dagny Marie, Copper

Glance, Sadie, Edna, Paul and New York, in the said

Chitina Recording District, Territory of Alaska.

IV.

That the defendants, Christian Tjosevig, Eli Tjos-

evig, and Andrew Halvorsen, herein on or about the

day of April, 1916, were the owners and entitled

to the possession of an undivided twenty-one and

one-half forty-eighths (2iy2/48ths) or forty-three

ninety-sixths (43/96ths) and no more, of each and

all of the herein described mining claims.

V.

That on the day of April, 1916, and while

and when the plaintiffs herein were the owners of

an undivided one-sixteenth (l/16th) interest in and

to all of the lode mining claims described in para-

graph three of this complaint, the defendant Chris-

tian Tjosevig entered into a contract with one

George Francis Rowe wherein and whereby the said

defendant Christian Tjosevig agreed to sell and con-

vey an undivided twenty-four and one-half forty-

eighths or forty-nine ninety-sixths (24/48th or 49/
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96th) interest in said mining claims which included

the undivided one-sixteenth (l/16th) interest owned

by these plaintiffs in said mining claims as herein-

before alleged. [587] That plaintiffs are informed

and believe and therefore allege that said Row^e

agreed at said time with said defendant Christian

Tjosevig, to pay said Tjosevig a large sum of money
for said interest in said mining claims the exact

amount of which is unknown to plaintiffs; that there-

after and on or about the day of April, 1916,

the said Rowe paid to the said defendant Christian

Tjosevig on account of the purchase price of said

interest in said mining claims under said contract

the sum of four thousand ($4,000) dollars; that

thereafter the said Rowe forfeited all of his rights

under said contract and also forfeited to the said

defendant Christian Tjosevig the said sum of four

thousand ($4,000) dollars w^hich the said Rowe had

theretofore paid said defendant Christian Tjosevig

as aforesaid. That at the time defendant Christian

Tjosevig contracted to sell all said interest in said

mining claims to said Rowe the said defendant

Christian Tjosevig w^ell knew^ that plaintiffs were the

owners of an undivided one-sixteenth (l/16th) in-

terest in and to all of said mining claims but notwith-

standing such knowledge, said defendant Christian

Tjosevig contracted to sell said Rowe the said inter-

est of plaintiffs in said mining claims; that defend-

ants Christian Tjosevig, Eli Tjosevig and Andrew

Halverson now hold six forty-ninths (6/49ths) of

said four thousand ($4,000) dollars or four hundred
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eighty-nine ($489.80) dollars and eighty cents in

trust for these plaintiffs.

VI.

That on the 6th day of June, 1916, the plaintiffs

were the owners of an undivided one-sixteenth

(l/16th) interest in and to all of the lode mining

claims described in paragraph three of this com-

plaint.

VII.

That on the 6th day of June, 1916, the defendants,

Christian Tjosevig, Eli Tjosevig and Andrew Hal-

verson were the owners and entitled to the posses-

sion of twenty-one and one-half forty-eighths [588]

(21i/2/48ths) or forty-three ninety-sixths (43/96ths)

interest and no more in and to all of the lode mining

claims hereinbefore described and that defendants

were never during any of the time herein mentioned

the owners of or entitled to the possession of any

greater interest to said mining claims than twenty-

one and one-half forty-eighths (21%/48ths) or forty-

three ninety-sixths (43/96ths)

.

VIII.

That on said 6th day of June, 1916, and while the

plaintiffs were the owners of said one-sixteenth

(l/16th) interest, in and to said mining claims, the

said defendants Christian Tjosevig, Eli Tjosevig,

and Andrew Halverson sold and conveyed an un-

divided twenty-four and one-half forty-eighths

(24y2/48ths) or forty-nine ninety-sixths (49/96ths)

interest in and to all of said mining claims, to Jose-

vig-Kennecott Copper Company for a consideration

of one hundred twenty-one thousand ($121,000)
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dollars in cash and one hundred twenty-five thou-

sand (125,000) shares of the capital stock of said

Josevig-Kennecott Copper Company and at the same

time delivered the possession of said mining claims

and each and all of them to the said Josevig-Kenne-

cott Copper Company and said Josevig-Kenne-

cott Copper Company went into possession of the

aforesaid mining claims and each and every part

thereof, and that the said defendants Christian Tjos-

evig, Eli Tjosevig and Andrew Halverson, and each

of them, wholly ignored the rights of these plaintiffs

and refused to recognize the rights of these plaintiffs

as aforesaid in and to each and all of said mining

claims, and said last-mentioned defendants and each

of them refused to account or pay to plaintiffs any

part or portion of the said purchase price received

by them on account of said sale and refused to pay

plaintiffs or either or any of them any part or portion

of the said purchase price of said interest in said min-

ing claims, notwithstanding the fact that said last-

named defendants received at said time in cash the

sum of one hundred twenty-one [589] thousand

($121,000) dollars and received one hundred twenty-

five thousand (125,000) shares of capital stock of the

Josevig-Kennecott Copper Company as and for the

purchase price of the interest of said defendants

and the interest of these plaintiffs in said mining

claims as aforesaid; that plaintiffs are the owners

and entitled to the possession of six ninety-sixths

(6/96th) of said sum of one hundred twenty-one

thousand ($121,000) dollars and six ninety-sixths

(6/96ths) of the one hundred twenty-five thousand
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(125,000) shares of the said capital stock of said

Josevig-Kennecott Copper Company or the value

thereof; that said six-ninety-sixths (6/96ths) of said

money and said stock are now held in trust by said

defendants Christian Tjosevig, Eli Tjosevig and An-

drew Halverson for plaintiffs and that plaintiffs

are the owners and entitled to receive from the de-

fendants or any or either of them, six ninety-sixths

(6/96ths) of said sum of money and said capital

stock, to wit: Four thousand eight hundred sixteen

(^^4,816.40) dollars and forty cents and fifteen

thousand three hundred and six (15,306) shares of

the capital stock of said Josevig-Kennecott Copper

Company.

That said defendants. Christian Tjosevig, Eli Tjos-

evig, and Andrew Halverson and each of them well

knew at the time they sold and conveyed said

twenty-four and one-half forty-eighths (24%/48ths)

or forty-nine ninety-sixths (49/96ths) of said min-

ing claims that they were then and there the owners

of only twenty-one and one-half forty-eighths (2IV2/

48ths) or forty-three ninety-sixths (43/96ths) of

said mining claims and they and each of them well

knew at said time that the remaining three forty-

eighths (3/48ths) or six ninety-sixths (6/96ths) of

said mining claims which they sold and conveyed

to said Josevig-Kennecott Copper Company were

owned by plaintiffs but the said last-named defend-

ants at the time of said sale and prior thereto

claimed and represented to said purchaser that they

were the owners of and entitled to the possession

of an undivided [590] twenty-four and one-half
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forty-eigh/.s (24Vi>/48ths) or forty-nine ninety-sixths

(49/96ths) interest in and to said mining claims and

that said defendants Christian Tjosevig, Eli Tjosevig

and Andrew Halverson, and each of them at all times

since said sale failed, neglected and refused to ac-

count to these plaintiffs or either of them for the

interest owned by these plaintiffs in and to said

mining claims, or any part thereof, and have failed,

neglected and refused and still fail, neglect and re-

fuse to account to plaintiffs or either of them for

plaintiffs' portion of the proceeds or any part there-

of, of said sale and that demand has been repeatedly

made for the amount due these plaintiffs on account

of said sale which demand has at all times been re-

fused by said defendants and each of them.

IX.

That plaintiffs are informed and believe and there-

fore allege that there is now on deposit for said de-

fendants. Christian Tjosevig, Eli Tjosevig, and An-

drew Halverson, in defendant, the Yisi Bank of Cor-

dova, to the credit of said defendants, Christian

Tjosevig, Eli Tjosevig and Andrew Halverson, or one

or more of them, which said sum as plaintiffs are in-

formed and believe and therefore allege, is a portion

of the purchase price received by defendants last

named on account of the sale of said twenty-four and

one-half forty-eighf^" (24i/4/48th) undivided interest

in and to said mining claims, and that plaintiffs are

informed and believe and therefore allege that the

defendants and each of them are threatening to with-

draw said sum of money from said bank, but that

the same is held in said bank pursuant to an injunc-
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tion issued against said defendants restraining them

and each of them from withdrawing said money from

said bank, in a cause now pending in the District

court for the First Division of the Territory of

Alaska, [591] which cause is entitled "T. J. Dono-

hoe et al. v. Christian Tjosevig et al.," being No.

853-A of the docket of said Court. That plaintiffs

are informed and believe and therefore allege that

defendants Christian Tjosevig, Eli Tjosevig and An-

drew Halverson, are endeavoring to and will, unless

restrained by this Court, withdraw said money from

said bank and are endeavoring to and will, unless re-

strained by this Court, conceal the same and all other

monies and property now owned by them for the

purpose of aYoding and evading the payment of

whatever judgment these plaintiffs may recover

against them in this action..

X.

That during all of said time and in all of the trans-

actions pertaining to the sale of the hereinbefore

described mining claims, the said defendants, Chris-

tian Tjosevig, acted as attorney in fact and as agent

for the said defendants Eli Tjosevig and Andrew
Halverson.

XI.

That the plaintiffs are informed and believe and

therefore allege that from on or about the 15th day

of December, 1916, until on or about the 15th day of

July, 1917, the said capital stock of the said Josevig-

Kennecott Copper Company was worth and of the

value and in good demand at one ($1.00) dollar per

share and these plaintiffs were anxious and willing
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to sell their portion of said stock at the sum of one

($1.00) dollar per share, and that plaintiffs are in-

formed and believe and therefore allege that their in-

terest in said one hundred twenty-five thousand

(125,000) shares of stock during all of said time was

of the value of fifteen thousand three hundred and

six ($15,306) dollars, and these plaintiffs were de-

sirous of selling said shares at said price, all of which

was known to said defendants. Christian Tjosevig,

Eli Tjosevig and Andrew Halvorson, and each of

them, but said defendants and each of them refused

to deliver said stock to these plaintiffs and claimed an

adverse interest [592] in the same, towit, claimed to

own said shares and to hold the same from these plain-

tiffs and have converted the same to their own uses to

plaintiffs' damage in the said sum of fifteen thou-

sand three hundred and six ($15,306) dollars, no part

of which has been paid these plaintiffs or any of them

and plaintiffs are informed and believe that they

could have sold their said stock for one ($1.00) dol-

lar per share during all of said time, and further

allege that they would have sold said share of stock

during said time had they not been prevented from

so doing by these defendants last named.

XII.

That said stock is now valueless and has no market

value, and there is no demand for said stock, and that

the same cannot now be sold for any price, and that

plaintiffs have been damaged by the wrongful acts

of said defendants in refusing and failing to deliver

said stock to said plaintiffs in the sum of fifteen thou-

sand three hundred and six dollars ($15,306).
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XIII.

That plaintiffs and each of them are entitled to an

accounting from and by said defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halverson, and

each of them, and are entitled to judgment against

said defendants and each of them for the sum of four

hundred eighty-nine ($489.80) dollars and eighty

cents, the same being plaintiffs' portion of said four

thousand dollars ($4,000), which was forfeited by

said Rowe under his contract to purchase said inter-

ests in said mining claims as hereinbefore alleged;

and for judgment for the further sum of fourteen

thousand eight hundred and sixteen ($14,816.00) dol-

lars and forty cents, the amount due plaintiffs from

the sale of said interest in said mining claims to said

Josevig-Kennecott Copper Company; and also are

entitled to judgment for damages against said de-

fendants, and each of them, for the conversion by

said defendants and each of them of fifteen thousand

three hundred [593] and six (15,306) shares of

stock in said Josevig-Kennecott Copper Company in

a sum of money amounting to fifteen thousand three

hundred and six ($15,306) dollars together with in-

terest at the rate of eight (8%) per cent per annum

on said four hundred eighty-nine ($489.80) dollars

and eighty cents, from the day of April, 1916,

and interest at the same rate on said sum of fourteen

thousand eight hundred and sixteen ($14,816.40)

dollars and forty cents from the 6th day of June,

1916.

xrv.

That plaintiffs have at all times acquiesced in the
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sale of the said property by claiming their full and

proper portion of the interest and to the considera-

tion received by the defendants as the purchase price

of said interest, of the said mining claims herein

described.

Wherefore plaintiffs pray.s the Court for judgment

against the defendants and each of them as follows:

1. That defendants be required to account to

plaintiffs for all of the money and other things of

value which they have received from the sale or con-

tract to sell the interest of these plaintiffs in and to

said mining claims.

2. And that plaintiffs have and recover of and

from the defendants and each of them judgment for

the sum of four hundred eighty-nine ($489.80) dol-

lars and eighty cents, together with interest thereon

at the rate of eight (8%) per cent per annum from

the day of April, 1916, and for the further sum

of fourteen thousand eight hundred and sixteen

($14,816.40) dollars and forty cents, together with

interest thereon from the 6th day of June, 1916, and

for the further sum of fifteen thousand three hun-

dred and six ($15,306) dollars damages on account

of the conversion of fifteen thousand three hundred

and six (15,306) shares of stock of the JoseAdg-Ken-

necott Copper Company, the property of plaintiffs.

[594]

3. For a temporary injunction against the de-

fendants. Christian Tjosevig, Eli Tjosevig and An-

drew Halverson, and each of them, restraining and

enjoining them and each of them during the pendency

of this action from withdrawing am^ money now on
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deposit to their credit in the defendant, the First

Bank of Cordova, and for a temporary injunction

against the defendant, the First Bank of Cordova,

restraining and enjoining said defendant from pay-

ing to the other defendants or any of them any

money now in said bank to the credit of the other

said defendants.

4. And that on the trial of this action said injunc-

tion be made permanent and said defendant, the

First Bank of Cordova, be ordered to pay to these

plaintiffs all of the funds now in its bank to the credit

of the defendants, Christian Fjosevig, Eli Tjosevig

and Andrew Halverson, or any of them.

5. For their costs and disbursements in this

action.

LYONS & ORTON, and

LYONS & RITCHIE,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

Gust Djarf, being duly sworn, says he is one of the

plaintiffs in this suit; that he has read the foregoing

Complaint and he believes it to be true.

GUST DJARF.

Subscribed and sworn to before me this 23d day of

September, 1918.

[Notarial Seal] I. HAMBURGER,
Notary Public.

My commission expires Oct. 31, 1921.

State of Washington,

County of King,—ss.

I hereby certify that the foregoing is a full, true
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and correct copy of the original complaint, summons
and order of injunction in the within entitled cause

and of the whole thereof.

Dated at Seattle, Washington, this 31st day of

March, 1919.

JOHN LYONS,
One of the Attorneys for Plaintiffs. [595]

Exhibit '*B."

In the District Court for the Territory of Alaska,

Third Division.

No. 966.

ANDREW HOLMAN, GUST DJARF, and

CHARLES GARWOOD,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, His

Wife, ANDREW HALVERSON, and THE
FIRST BANK OF CORDOVA,

Defendants.

ORDER OF INJUNCTION.
It appearing to the Judge of this court from the

verified complaint of plaintiffs in this suit that a

proper case for a temporary injunction is shown

therein, requiring the defendants to refrain from

certain acts described in said complaint, and herein-

after in this order; and plaintiffs having given an

undertaking in the sum of two thousand dollars as

required by law^ and as heretofore directed by order

of this Court:

It is ORDERED that the defendants Christian
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Tjosevig, Eli Tjosevig and Andrew Halverson, and

each of them, be restrained and enjoined during the

pendency of this action from withdrawing any money

now on deposit to their credit or to the credit of any

of them in the First Bank of Cordova, Alaska; and

that the defendant, the First Bank of Cordova, be

enjoined and restrained during the pendency of this

action from paying to the defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halverson, or

any of them, or to the order of any of them, any

money now in said bank to the credit of the said

Christian Tjosevig, Eli Tjosevig or Andrew Hal-

verson, or all of them.

Dated this 26th day of September, 1918.

CHARLES E. BUNNELL,
Judge.

Filed September 26th, 1918.

Entered in Court Journal 11, page No. 933. [596]

State of Washington,

County of King,—ss.

John Lyons, being first duly sworn, says: That

he is one of the attorneys for intervenors in the with-

in and above-entitled action, that he has read the

foregoing Complaint, knows the contents thereof,

and believes the same to be true.

That the reason he makes this verification is be-

cause none of the intervenors are within King

County, Washington, and that he is familiar with the

contents of said complaint.

JOHN LYONS.
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Subscribed and sworn to before me this 7th day of

April, 1919.

[Seal] THOMAS R. LYONS,
Notary Public in and for the State of Washington,

Residing at Seattle.

My commission expires September 22, 1922.

Service acknowledgment.

Due and timely service of the within Complaint

in Intervention acknowledged and copy received, this

day of .

Attorneys for
,

[Endorsed] : Filed in the District Court, District

of Alaska, Mrst Division. Apr. 18, 1919. J. W.
Bell, Clerk. By C. Z. Denny, Deputy. No. 853—

Valdez. In the District Court for the Territory of

Alaska, Division No. One, at Juneau. T. J. Donohoe

et al.. Plaintiff, vs. Christian Tjosevig et al.. Defend-

ants; Andrew Holman et al., Intervenors. Com-

plaint in Intervention. £597]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN-AMERICAN BANK, a

Corporation,

Defendants.

Assignment of Errors.

Come now the above-named defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, the

appellants herein, and file the following assignment

of errors upon which they will rely in prosecuting

their appeal in the above-entitled cause

:

I.

The Court erred in overruling defendants' de-

murrer to plaintiffs' complaint.

n.

The Court erred in allowing plaintiffs to file their

amended and supplemental complaint.

ni.

The Court erred in denying the motion of Chris-

tian Tjosevig and ELL Tjosevig to strike the affirm-

ative defense set up in plaintiffs' reply to the answer
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of Christian Tjoscvig and Eli Tjoscvig. [598]

IV.

The Court erred in overruUng the motion of Chris-

tian Tjosevig and Eli Tjosevig to compel plaintiffs

to elect whether they relied on a cause in equity or

a cause in law.

V.

The Court erred in denying the motion of Andrew
Halvorsen to strike the affirmative defense set up in

the reply of plaintiffs to the answer of Andrew Hal-

vorsen.

VI.

The Court erred in denying the motion of Andrew

Halvorsen to compel plaintiffs to elect whether to

stand on a cause in equity or a cause in law.

VII.

The Court erred in overruling the demurrer of

Christian Tjosevig and Eli Tjosevig to the affirm-

ative defense set up in plaintiffs' reply to the answer

of said Christian Tjosevig and Eli Tjosevig.

VIII.

The Court erred in overruling the demurrer of An-

drew Halvorsen to plaintiff's reply to the answer of

Andrew Halvorsen.

IX.

The Court erred in denying the appellants' motion

to have the cause tried by a jury.

X.

The Court erred in overruling defendants' objec-

tion to the following question put to the plaintiffs'

witness, George F. Rowe, by plaintiffs, to wit: "Dur-

ing all your conversations [5981/0] and negotia-
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tions with Christian Tjosevig, what interest in said

mining claims did he propose or offer to convey?"

XI.

The Court erred in overruling the defendants' ob-

jection to the following question put by plaintiffs to

plaintiffs' witness George F. Rowe, to wit: "At Cor-

dova, Alaska, some time during the month of April,

what, if anything, did Christian Tjosevig say as to

the interest of these plaintiffs, Donohoe and Smith

and his intentions in regard to the same ?"

XII.

The Court erred in overruling defendants' objec-

tion to the following question put by plaintiffs to

plaintiffs' vritness Oeorge F. Rowe, to wit: "Oon or

about the month of July, 1917, in your office in Seat-

tle, Washington, did you have a conversation with

Christian Tjosevig as to the form of this deed, viz., a

quitclaun deed, and what explanation did Mr. Tjose-

vig give for executing a quitclaim deed to the prop-

erty?"

XIII.

The Court erred in overruling the defendants' ob-

jection to the following question put by plaintiffs to

plaintiffs' witness George F. Rowe, to wit: "Did

Christian Tjosevig in any of his conversations with

you in regard to this property ever make any pre-

tense, claim or statement that he had sold this prop-

erty subject to an interest, claim or right of these

plaintiffs?"

XIV.

The Court erred in overruling defendants' objec-

tion to the following question put by plaintiffs to
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plaintiffs' witness George F. Rowe, to wit: "State

fully what Mr. Tjosevig said at said time in regard

to the interest claimed by these plaintiffs in said

property?" [599]

XV.
The Court erred in overruling defendants' objec-

tion to the following question put by plaintiffs to

plaintiffs' witness George F. Rowe, to wit: ''Did Mr.

Tjosevig at that time, or any other time, ever claim

to have sold the property subject to the interest of

these plaintiffs?"

XVI.

The Court erred in overruling the defendants' ob-

jection to the following question put by plaintiffs to

plaintiffs' witness J. B. MacDougal, to mt: "What,

if anything, was said at that time by Mr. Tjosevig as

to the amount of interest in this property that was

conveyed by himself and brother and Halvorsen?"

xvn.
The Court erred in overruling the objection of de-

fendants to the following question put by plaintiffs

to plaintiffs' witness J. B. MacDougal, to wit: "Did

he (Christian Tjosevig) at any time claim that he

had made any reservation as to the title of this prop-

erty or any adverse interest?"

XVIII.

The Court erred in overruling the defendants' ob-

jection to the following question put by plaintiffs to

plaintiffs' witness J. B. MacDougal, to wit: "In any

of these conversations did Mr. Tjosevig ever claimeci

to have transferred this property subject to the in-

terest of the plaintiffs in this case?"
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XIX.

The Court erred in finding as a fact that Christian

Tjosevig and Eli Tjosevig agreed to hold legal title

to 7^2% interest claimed by appellees in certain min-

ing claims in trust for the said appellees. [600]

XX.
The Court erred in finding as a fact that appel-

lants agreed that they would annually, and until a

sale of the said mining claims described in plaintiffs'

complaint was made, do and perform all of the as-

sessment work required by law for the proportion-

ate share and interest which was owned by plain-

tiffs in the mining claims in question.

XXI.

The Court erred in finding as a fact the following

:

"It was agreed that the said defendants Christian

Tjosevig and Eli Tjosevig should continue to hold

the legal title to the equitable interest of these plain-

tiffs in said property (meaning the mining claims in

dispute) in trust for said plaintiffs."

XXII.

The Court erred in making the following finding

of fact, to wit: "That the defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halversen,

although they agreed to do the assessment work for

these plaintiffs as above stated, on or for the bene-

fit of the above referred to claims, wholly failed and

neglected to do the annual assessment work, or to

make the improvement annually required by law on

or for the benefit of the said mining claims for the

years 1911, 1912, 1913, 1914 and 1915."
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XXIII.

The Court erred in finding as a fact, ''That Chris-

tian Tjosevig, Eli Tjosevig and Andrew Halvorsen

sold and conveyed all their interest, including the in-

terest of these plaintiffs, to the defendant George

Francis Rowe and to the defendant Tjosevig-Kenne-

cott Copper Company." [601]

XXIV.
The Court erred in making the following finding

of fact: "The defendant, Andrew Halvorsen, joined

in said deed for the purpose of conveying the legal

title to the 3/48ths interest owned by the defendant

Christian Tjosevig, the record title to which was in

said defendant Andrew Halvorsen, which said title

the said Andrew Halvorsen held as trustee for the

defendant Christian Tjosevig."

XXV.
The Court erred in finding as follows, to wit:

"Defendants Christian Tjosevig and Eli Tjosevig

delivered the possession of said mining claims each

and all and every part thereof, to the said Tjosevig-

Kennecott Copper Company."

XXVI.

The Court erred in making the following finding

of fact: "That the defendant, George Francis Rowe,

took the original option on the claims herein re-

ferred to and paid defendant Christian Tjosevig

$3,000.00 thereon prior to July 6th, 1916, and acted

as agent for the defendant Tjosevig-Kennecott Cop-

per Company which took over the original option

from the defendant George Frances Rowe and pur-

chased the said mining claims and paid the full cash
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purchase price of $117,000.00 to the defendants

Christian Tjosevig and Eli Tjosevig for their inter-

est, together with plaintiffs' interest, in payments

beginning on or about September 5th, 1916, and con-

tinuing until January 18th, 1917, when the final pay-

ment was made. '

'

XXVII.
The Court erred in making the following finding

of fact, ''That during all of said time and in all of

the transactions [602] pertaining to the sale of

said above described mining claims, the said Chris-

tian Tjosevig acted as attorney in fact and as agent

for the said Eli Tjosevig and the said Andrew Hal-

vorsen. '

'

XXVIII.
The Court erred in making the following finding

of fact- to wit: "That Christian Tjosevig and Eli

Tjosevig were the holders of the legal title to the

plaintiffs' interest in the mining claims herein re-

ferred to and were trustees for the plaintiffs and did

not act in good faith when they attempted to forfeit

the interest of the plaintiffs by publishing the notice

of forfeiture set forth in the answer of Christian

Tjosevig and Eli Tjosevig."

XXIX.
The Court erred in making the following finding

of fact :

'

' That the claim referred to as Norway and

Norway No. 2 was one and the same claim which is

known by two different names."

XXX.
The Court erred in making the following finding

of fact, to wit : "That Christian Tjosevig was the au-
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thoiized spokesman for his brother Nils Tjosevig

and for the defendants Eli Tjosevig and Andrew
Halvorsen in conducting the sale of the aforesaid

property with the defendants Rowe and Tjosevig-

Kennecott Copper Company.

XXXI.
The Court erred in making the following finding

of fact, to wit: "The defendants Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen sold and con-

veyed plaintiffs' interest in [603] said claims to

said Rowe and the Tjosevig-Kennecott Copper Com-
pany as well as their own interest."

XXXII.
The Court erred in making the following finding

of fact, to wit: "That Christian Tjosevig was the

owner of 3/48ths interest in and to the Tjosevigs

Nos. 1 to 15, inclusive, Nebraska, Norway, Charlotte

and Teddy, which interest was commonly known as

the Holdman, Ekimo and Hazelet interest at the

time the contract dated the 12th day of January,

1911, and hereinbefore set forth, was made and en-

tered into, all of which was well known to defendant

Andrew Halvorsen, the legal title to which interest

the said Christian Tjosevig acting as attorney in

fact for Holdman, Ekimo and Hazelet conveyed to

the defendant Andrew Halvorsen who has since,

and up to the sale herein referred to, held the same

in trust for said Christian Tjosevig and these plain-

tiffs."

XXXIII.

The Court erred in finding as a fact the following,

to wit: "That at the time of the making of the con-
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tract set forth herein and at the time of the render-

ing of the said above mentioned decree, the defend-

ant Christian Tjosevig owned, in addition to the

amount awarded him in the decree, the 3/48ths in-

terest of Holdman, Ekimo and Hazelet and one-half

of Gus Dgarf's l/48th interest and one-half of

Charles Garwood's l/48th interest; this, in addition

to the amount awarded Christian Tjosevig in the de-

cree- made him the owner of 25i/2/48ths interest in

the Tjosevigs Nos. 1 to 15, inclusive, Nebraska, Nor-

way, Charlotte and Teddy, 7^2 per cent of which

interest so belonging to Christian Tjosevig he held

in trust [604] for these plaintiffs."

XXXIV.
The Court erred in making the following finding,

to wit: ''That the defendant Christian Tjosevig sold

and conveyed to the defendants Eowe and the Tjose-

vig-Kennecott Copper Company, Eli Tjosevig 's said

interest in the Dagny Marie and Carbonate Hill

claims which was the whole thereof and which in-

cluded the said 71/2 P^r cent of these plaintiffs and

Christian Tjosevig 's said 25i/2/48ths interest, which

included the 1^2 Per cent interest therein of these

plaintiffs, perhaps 1/lOth interest Brown and Lyons

and l/48th interest owned by Djarf and Garwood,

all of which last mentioned interest was in and to

the Tjosevig Nos. 1 to 15, inclusive* the Nebraska,

Norway and Charlotte."

XXXV.
The Court erred in making the following finding,

to wit: "That the Carbonado Hill lode claim was a

mere convenience location of no consequence or
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value and did not affect the price that was paid for

the claims set forth in the deed from the defendants

Nils Tjosevig, Eli Tjosevig, Christian Tjosevig and

Andrew Halvorsen to the defendant Tjosevig-Ken-

necott Copper Company."

XXXVI.
The Court erred in making the following finding

of fact, to wit: "That the Contact lode claim is of

absolutely no value as a mining claim and did not

affect the consideration of price paid for said group

of mining claims."

XXXVII.
The Court erred in making the following finding

of [605] fact, to wit: "That the Consolidated

Placer, a claim consisting of eight placer claims, is

of no value as a placer claim; that w^hatever value

it has depends upon the future development of the

lode claims; at some time a part of it may become

valuable for millsite purposes, and is absolutely

valueless when considered apart from the quartz

claims."

XXXVIII.

The Court erred in finding as follows, to wit:

"That the defendant Christian Tjosevig, w4th the

know^ledge and consent of the defendants Eli Tjose-

vig and Andrew Halvorsen' willfully and intention-

ally mingled the trust property with non trust prop-

erty in such a way as to make it impossible to ascer-

tain the relative value of each."

XXXIX.
The Court erred in making the following finding

of fact, to wit: "That the defendants Christian
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Tjosevig and Eli Tjosevig sold the trust property

in which the plaintiffs were interested to the extent

of 7I/2 per cent of said defendants' interest, with

nontrust property in which these plaintiffs were not

interested."

XL.

The Court erred in finding as a conclusion of law

as follows: "That the defendant Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen held and con-

veyed the plaintiffs' interest under and by virtue of

the deed referred to in the answer, which deed was

from the defendants. Christian Tjosevig, Eli Tjose-

vig, Andrew Halvorsen and Nils Tjosevig to the

Tjosevig-Kennecott Copper Company, dated June

6th, 1916." [606]

XLI.

The Court erred in finding as a conclusion of law

the following: "That the plaintiffs are entitled to a

decree of this court adjudging that $17,000 now in

the hands of the First Bank of Cordova is the rem-

nant in a trust fund of which plaintiffs are entitled

to a sum equal to 71/2 per cent of $117,000 and inter-

est on the 7% per cent of $117,000 at the rate of eight

per cent per annum from the first day of December,

1916."

XLII.

The Court erred in finding as a conclusion of law

that the plaintiffs are entitled to any part or portion

of the said $17,000 in the hands of the First Bank

of Cordova.

XLIII.

The Court erred in finding that the plaintiffs are
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entitled to 7i/i> per cent of 125,000 shares of stock of

the Tjosevig-Kennecott Copper Company inuring

to defendants Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen.

XLIV.
The Court erred in refusing to make the follow-

ing finding of fact, to wit: "That defendants Chris-

tian Tjosevig, Eli Tjosevig and Andrew Halvorsen

made no other conveyance or transfer of any of the

mining claims described in plaintiffs' complaint and

in which plaintiff claimed an interest except such

transfer and conveyance as is made by the agree-

ment and deed dated June 6th, 1916, and set out in

the Second affirmative defense contained in the an-

swer of defendants Christian Tjosevig and Eli

Tjosevig to plaintiffs' amended and supplemental

complaint." [607]

XLV.
The Court erred in refusing to find the following

fact: ''Defendants Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen made no conveyance or

transfer of any interest in the mining claims set out

in plaintiffs' complaint and in which the latter

claimed an interest, except that the aforementioned

defendants remised, released and forever quit-

claimed to Tjosvig-Kennecott Copper Company all

the right, title and interest of the said Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen to

said mining claims, and no more."

XLVI.

The Court erred in refusing to find the following

fact, to wit: "That the above-named defendants
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Christian Tjosevig, Eli Tjosevig and Andrew Hal-

vorsen at no time sold, assigned or conveyed to the

Tjosevig-Kenneeott Copper Company or anyone

else, any interest in the mining claims described in

plaintiffs' complaint owned by plaintiffs."

XLVII.
The Court erred in refusing to find the following

fact, to wit :

'

' That at the time the above-named de-

fendants Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen executed the agreement and deed

of June 6th, 1916, George F. Eowe and the Tjose-

vig-Kenneeott Copper Company knew that plaintiffs

herein claimed an interest in the mining claims de-

scribed in plaintiffs' complaint and that defendants

above mentioned claimed no other right to said in-

terest claimed by plaintiffs except such right as they

might have acquired under and pursuance to an

attempt at forfeiting the interest of said plaintiffs

for want of assessment work." [608]

XLVIII.

The Court erred in entering the decree and judg-

ment herein in favor of plaintiffs and against either

of the defendants for any sum of money or any

stock whatsoever, or in granting any relief whatso-

ever to plaintiffs.

WHEEEFOEE the defendants Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen, the appel-

lants, pray that the decree and judgment herein be

reversed.

JOHN RUSTGARD,
Attorney for Appellants.
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Filed in the District Court, District of Alaska,

First Division. Jun. 16, 1919. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [609]

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHEISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-

PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and the SCANDINAVIAN AMER-
ICAN BANK, a Corporation,

Defendants.

Petition for Appeal and Order Allowing Same.

Christian Tjosevig, Eli Tjosevig and Andrew

Halvorsen, three of the defendant above named,

feeling themselves aggrieved by the decision, decree

and judgment given and entered herein in favor of

plaintiffs and against these defendants on the 10th

day of May, 1919, hereby appeal from said decree

and judgment, and from every part thereof, to the

United States Circuit Court of Appeals for the

Ninth Circuit, and pray that said appeal be allowed.

And further pray that the bill of exceptions may be
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settled by the Court after the appeal is taken.

JOHN RUSTGARD,
Attorney for Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, Defendants and Appellants.

ORDER.
Now on this 16th day or June, 1919, the foregoing

appeal is hereby allowed.

Done in open court this 16th day of June, 1919.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. P, page 96.

Filed in the District Court, District of Alaska,

First Division. Jun. 16, 1919. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [610],

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,

ANDREW HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-

PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and the SCANDINAVIAN AMER-
ICAN BANK, a Corporation,

Defendants.
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Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
That Christian Tjosevig, Eli Tjosevig and Andrew
Halvorsen, as principals, and National Surety Com-

pany, a corporation, as surety, are held and firmly

bound unto T. J. Donohoe and Edmund Smith,

plaintiffs above named, in the sum of Two Thou-

sand Five Hundred Dollars ($2,500.00), lawful

money of the United States, for the payment of

which, well and truly to be made, the above-bounden

principals and surety are firmly bound by these

presents.

The condition of this obligation is such that

whereas the above-bounden Christian Tjosevig, Eli

Tjosevig and Andrew Halvorsen intend to and will

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

from the decree entered in the above-entitled cause

on the 10th day of May, 1919

:

NOW, THEREFORE, if the said appellants, the

above-named Christian Tjosevig, Eli Tjosevig and

Andrew^ Halvorsen, shall prosecute their appeal to

effect and answer all damages and costs, if they fail

to make good their plea, then and in that case this

obligation shall be null and void; otherwise to re-

main in full force and effect.

IN WITNESS WHEREOF, the above bounden
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have hereunto set [611] their hands and seals

this 29th day of May, 1919.

CHRISTIAN TJOSEVIO,
ELI TJOSEVIG,
ANDREW HALVORSEN,

As Principal,

By Their Attorney,

JOHN RUSTGARD.
NATIONAL SURETY COMPANY, a Cor-

poration,

By Its Attorney,

[Seal] GROVER C. WINN,
As Surety.

United States of America,

Territory of Alaska,—ss.

BE IT REMEMBERED that on this 29th day of

May, 1919, before me, a notary public within and for

the Territory of Alaska, personally appeared Grover

C. Winn, to me known to be the agent and attorney

for National Surety Company, a corporation, the

surety on the within bond, and acknowledged to me

that he executed the foregoing bond for and on be-

half of the said surety and of his free will and accord

as such, for the uses and purposes in said bond ex-

pressed.

In witness whereof I have hereunto set my hand

and official seal this 29th day of May, 1919.

[Seal] JOHN RUSTGARD,
Notary Public for Alaska.

My commission expires Oct. 8th, 1922.
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The foregoing Bond is hereby approved, this 3d

day of June, 1919.

ROBERT W. JENNINGS,
District Judge.

O. K. as to form.

J. A. H.

[Endorsed] : No. 853—Valdez. Donohoe et al. vs.

Tjosevig et al. Bond. Filed in the District Court,

District of Alaska, First Division, Jun. 3, 1919.

J. W. Bell, Clerk. By C. Z. Denny, Deputy. [612]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and the SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.

Order Fixing Supersedeas Bond.

This cause came duly on to be heard before the

above-entitled court at Juneau, Alaska, on the 3d

day of June, 1919, upon the application of the above-
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named defendants, Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen, to have the Court fix the

cost and supersedeas bond on appeal in the above-

entitled cause.

IT IS ORDERED that the said cost and super-

sedeas bond be and hereby is fixed at the sum of Two
Thousand Five Hundred Dollars ($2,500.00) ; and

IT IS FURTHER ORDERED that in addition to

the security furnished by such bond, the amount of

money deposited in the registry of the court in the

above-entitled cause, remain in the registry of the

court as an additional security, pending the appeal

herein.

Done in open couii: this 3d day of Jmie, 1919.

ROBERT W. JENNINOS,
District Judge.

O. K. as to form.

J. A. H.

Entered Court Journal No. P, page 73.

Filed in the District Court, District of Alaska,

First Division Jun. 3, 1919. J. W. Bell, Clerk. By
C. Z. Denny, Deputy. [613]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 853—Valdez.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
and ANDREW HALVORSEN,

Appellants,

vs.

T. J. DONOHOE and EDMUND SMITH,
Appellees.

Citation.

United States of America,—ss.

The President of the United States, to T. J. Dono-

hoe and Edmund Smith, Appellees, and Hellen-

thal & Hellenthal, Esqs., Their Attorneys,

GREETING:
You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City of

San Pi-ancisco, State of California, within thirty

(30) days from the date hereof pursuant to an order

allowing an appeal entered in the clerk 's office of the

District Court of the Territory of Alaska, Division

No. 1 thereof at Juneau, in that certain action in

which T. J. Donohoe and Edmund Smith are plain-

tiffs and appellees and Christian Tjosevig, Eli

Tjosevig, Andrew Halvorsen, George F. Rowe,

Tjosevig-Kennecott Copper Company, a corpora-

tion, the First Bank of Cordova, a corporation, and

the Scandinavian-American Bank, a corporation, are

defendants, to show cause, if any there be, why the
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decree and judginent rendered against the said

appellants Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, as in said order allowing appeal

mentioned, should not be corrected and why speedy

justice should not be done to the parties [614] in

that behalf.

WITNESS the Honorable EDWAED DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States, and the Seal of the District

Court for the Territory of Alaska, Division No. 1,

this 16th day of June, A. D. 1919.

ROBEET W. JENNINGS,

Judge of the United States District Court for the

Territory of Alaska, Division No. 1.

[Seal] Attested: J. W. BELL,
Clerk of said Court.

By C. Z. Denny,

Deputy.

Copy of the w^ithin citation received and due ser-

vice of the same acknowledged this 16th day of June,

1919.

HELLENTHAL & HELLENTHAL,
Attorneys for Appellees.

Filed in the District Court, District of Alaska,

First Division. Jmi. 16, 1919. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [615]
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In the District Court for the Territory of Alaska^

Division No. 1, at Juneau.

No. 85:^—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG et al.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

Please certify to the United States Circuit Court

of Appeals for the Ninth Circuit at San Francisco,

California, the following records on file in your

office, to wit:

1. Complaint.

2. Demurrer to complaint.

3. Order overruling demurrer.

4. Amended and supplemental complaint.

5. Order allowing filling of amended and supple-

mental complaint.

6. Answer of Christian and Eli Tjosevig to the

amended and supplemental complaint.

7. Answer of Andrew Halvorsen to same.

7%. Reply to Answer of Christian Tjosevig and

Eli Tjosevig to amended and supplemental

complaint.

7%. Reply to Answer of Andrew Halvorsen to

amended and supplemental complaint.
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8. Motion of Christian and Eli Tjosevig to strike

part of reply and to elect.

9. Order overruling motion of Christian and Eli

Tjosevig to strike and to elect.

10. Motion of Andrew Halvorsen to strike part of

reply and elect. [616]

11. Order overruling motion of Andrew Halvorsen

to strike and elect.

12. Demurrer of Christian and Eli Tjosevig to

reply.

13. Order overruling demurrer of Christian and

Eli Tjosevig to reply.

14. Demurrer of Andrew Halvorsen to reply.

15. Order overruling demurrer of Andrew Halvor-

sen to reply.

16. Motion to submit issues to Jury.

17. Bill of exceptions.

18. Memorandum opinion.

19. Defendants' objections to the findings.

20. Defendants' requests for findings.

21. Findings of facts and conclusions of law.

22. Decree.

23. Complaint in intervention.

24. Assignment of errors.

25. Application for appeal and order granting

same.

26. Bond on appeal.

27. Order of supersedeas.

28. Original citation.

29. Praecipe.

JOHN EUSTOAED,
Attorney for Appellants.
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Filed ill the District Court, District of Alaska,

First Division. Jun. 19, 1919. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [617]

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

Certificate of Clerk U. S. District Court to Transcript

of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify

that the foregoing and hereto attached 617 pages of

typewritten matter, numbered from 1 to 617, both

inclusive, constitute a full, true, and complete copy,

and the v^hole thereof, of the record as per praecipe,

of the plaintiffs in error, on file herein and made a

part hereof, in the cause wherein Christian Tjosevig,

Eli Tjosevig, Andrew Halvorsen, Geo. F. Rowe, the

Tjosevig Copper Corporation, a corporation, the

First Bank of Cordova, a corporation, and the

Scandinavian American Bank, a corporation, are

plaintiffs in eiTor, and T. J. Donohoe and Edmund
Smith are defendants in error, No. 858—Valdez and

1855-A, as the same appears of record and on file in

my office, and that the said record is by virtue of an

appeal and citation issued in this cause, and the re-

turn thereof in accordance therewith.

I do further certify that this transcript was pre-
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pared by me iii my office, and the cost of prepara-

tion, and the Scandinavian-American Bank, a Cor-

Hundred Seveny-six and 45/100 Dollars ($276.45),

has been paid to me by coimsel for plaintiff in error.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled court this 1st day

of July, 1919.

[Seal] J. W. BELL,
Clerk.

By
,

Deputy.

[Endorsed]: No. S&GO. United States Circuit

Court of Appeals for the Ninth Circuit. Christian

Tjosevig, Eli Tjosevig, Andrew Halvorsen, George

F. Rowe, Tjosevig-Kennecott Copper Company, a

Corporation, the First Bank of Cordova, a Corpora-

tion, and the Scandinavian-American Bank, a Corpo-

ration, Appellants, vs. T. J. Donohoe and Edmund
Smith, Appellees. Transcript of Record. Upon
Appeal from the United States District Court for

the District of Alaska, Division No. 1.

Filed July 9, 1919.

F. D. MONCKTON,
€lerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


